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FOREWORD 


This issue marks the start of the third year of In- 
pusTRiaAL Rexations Digest. Its ready acceptance by 
a large audience in a short period of time confirms our 
belief in the need for such a publication. 

Our intention, as expressed in a foreword to the first 
issue, was not to replace the original source or make 
it unnecessary to refer to original articles. We wish 
to provide busy executives on the firing line (union 
as well as employer), attorneys, and teachers, with 
access to some of the choicest published material in 
the field of industrial relations which might otherwise 
be missed. Dozens of journals regularly print articles 
on one or another phase of industrial relations. For 
each article that has been digested during the past 
two years, scores have been scanned and rejected. In- 
DUSTRIAL Rexations Dicest is a guide, a key. Except 
for minor editorial changes, the author’s own language 
is used exclusively. Where further details of the au- 
thor’s thesis, citations, or illustrative material are de- 
sired, there is no substitute for the original. 

The Bibliography section provides an opportunity 
to mention briefly additional outstanding articles. The 
Case Comments afford the only available cross-section 
of law review interpretation and criticism of decisions 
by the courts, administrative agencies and awards of 
arbitrators. 

As we continue to grow—and improve, we hope— 
thanks are due to the authors and editors whose co- 
operation, the sine qua non of our publication, has 
been generously and understandingly provided. 


BENJAMIN WERNE 
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The Status of Unions Under 
Our Antitrust Laws 


Condensed from an article by Walter L. Daykin, pub- 
lished in 11 Labor Law Journal, 216-226, 256 (March 
1960), and printed with permission from Labor Law Jour- 
nal. Business address: CCH Labor Law Journal, Com- 
merce Clearing House, Chicago 46, Illinois. Single copy 
price, $1.00. 


The Sherman Antitrust Act, passed in 1890, is con- 
cerned mainly with the preservation of legitimate com- 
petition by maintaining free markets and by the reg- 
ulation of, if not the control of, trusts and monopolies. 
Probably the most important aspects of the statute 
are contained in its first two sections which outlaw 
contracts, combinations and conspiracies that are in 
restraint of trade. 

Prior to, and immediately after, the passing of the 
law, many questions relative to coverage and exemp- 
tions arose. Chief among these were the ones having 
to do with the status of labor unions and their be- 
havior under the statute. The main issue here was 
whether or not the law had jurisdiction over the activi- 
ties of labor unions and, if so, to which of the 
activities could the law be applied and what was the 
extent of such application. It was contended by some 
that the Sherman Antitrust Act applied only to busi- 
ness combinations or large trusts, and not to labor 
unions and their activities. Thus, the act was a law 
to regulate trade—not labor or the personal relations 
of labor and management. 

The other point of view was that the law, as original- 
ly passed, contained no language expressly exempting 
any labor union activity from coverage. Therefore, it 
was argued that the law covered all classes of people 
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and all combinations, including unions, if their activi- 
ties or behavior patterns interfered with or interrupted 
the free flow of goods in interstate commerce or if 
they tended to create business monopolies. 

The federal courts have accepted the reasoning that 
Congress intended to apply the law to all illegal com- 
binations and, therefore, the activities of labor unions, 
under specific circumstances, come within the mean- 
ing and intent of the statute. In the Pullman labor 
dispute, in 1894, the Sherman Act was applied to re- 
strain a sympathetic strike, which was accompanied 
by some violence, on the grounds that such concerted 
activity was a conspiracy in restraint of trade within 
the meaning and intent of the Sherman Act. Because 
the strike interfered with the safe flow of goods in 
interstate commerce, the Supreme Court sanctioned 
the use of federal troops and the injunction. 

In 1908, in the Danbury Hatters case, the secondary 
boycott conducted by the union against the company’s 
products and the dealers who sold them was held to be 
illegal. The union was held for triple damages and 
each member of the organization was held guilty by 
association and was responsible for his part of the 
damage, even if he had to give up his personal prop- 
erty. Again, in Gompers v. Buck Stove & Range Co., 
the union’s boycott was considered a restraint of 
trade of the type that came within the meaning of 
the Sherman Act. 

The Court emphasized, in these earlier cases, the 
conspiracy doctrine and the philosophy of restraint 
of trade contained in the statute. In these decisions 
the Court seemed to follow 2 rules or standards—name- 
ly (1) that the intent to interfere with interstate com- 
merce must be proven and (2) that the reduction in 
commerce due to the union’s behavior must be unrea- 
sonable, not reasonable and incidental. 

Since these Court decisions, Congress, in its attempt 
to preserve a free competitive society and to avoid 
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UNIONS UNDER OUR ANTITRUST LAWS 


“cut throat” competition, has subsidized the agricul- 
tural and shipping industries and has given public 
support to the oil and other extractive industries in 
the form of percentage depletion allowances for tax 
purposes. Also, Congress has exempted several indus- 
tries and businesses from the impact of the antitrust 
laws. Furthermore, the Clayton Act (1914) and the 
Norris-LaGuardia Act (1932), while they did not en- 
tirely exempt unions from coverage under the Sher- 
man Act, were designed to permit unions to organize 
and use collective bargaining in order to elevate their 
status. 

Labor leaders contended that if the act allowed the 
dissolution of business enterprises under certain cir- 
cumstances and that if the statute had jurisdiction 
over certain activities of labor unions, the very founda- 
tion of unionism was endangered. The Clayton Act, 
passed in 1914, attempted to allay this fear and to 
define more clearly the status of unions under the 
antitrust legislation. This act did not grant labor 
unions complete exemption from the Sherman Act, but 
it did establish the doctrine that the mere existence 
and functioning of unions was not illegal, that unions 
were not conspiracies as such, and that the lawful 
operations of these labor organizations did not illegal- 
ly restrain trade. It was stressed that the Sherman 
Act should not be interpreted to forbid the organiza- 
tion and operation of labor, agricultural and horticul- 
tural organizations created for purposes of mutual aid. 
Furthermore, this law, in its Section 6, definitely states 
that labor is not a commodity. 

Even after the passing of the Clayton Act, the U. 8S. 
Supreme Court held that the Sherman Act applied to 
any illegal behavior of labor unions. The Court so 
interpreted the law as to allow employers to sue for 
restraining orders and injunctions whereas formerly 
only the federal authorities were granted such powers. 
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In the Coronado Coal case, the union was held to be 
in restraint of trade because of its violent behavior 
against non-union coal operators. The Supreme Court 
further ruled in Duplex v. Deering that the attempt 
of a union to create a national boycott was an illegal 
restriction of commerce and a violation of the anti- 
trust laws. This same reasoning was applied in the 
Bedford Cut Stone case when the Court held that the 
refusal to use stone quarried by nonunion workers was 
an interference with the free flow of commerce and 
represented the type of restraint of trade which came 
within the jurisdiction of the Sherman Act. 

The Court put much emphasis upon intent and mo- 
tive. It was reasoned that the immediate purpose of 
the unions involved was to narrow commerce or to 
restrain the future shipment of goods in interstate com- 
merce. The Court recognized, however, that many 
strikes in factories might be directed at the preven- 
tion of production in order to gain various legitimate 
demands. While the curtailing of production would 
lead to interference with commerce, the Court reasoned 
that such interference was secondary and incidental— 
the normal result of strikes—and that, therefore, such 
strikes were not illegal. 

Agitation by the unions and their sympathizers for 
a clarification of labor’s status under the antitrust 
legislation was partially responsible for the enactment 
of the Norris-LaGuardia Act in 1932. In defining the 
framework for economic conflict, or the allowable area 
of such conflict, the law removed a number of the legal 
weapons that had been developed by management for 
use in the conflict with unions and gave to unions 
more freedom in the area of self-organization. 

This law is a detailed anti-injunction bill and it made 
significant changes in both the procedural and sub- 
stantive aspects of injunctions. It deprived the feder- 
al courts of their power to issue injunctions in various 
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cases arising out of labor disputes. In fact, the statute 
lists behavior patterns of unions, arising out of labor 
strife, which cannot be enjoined, if no fraud or vio- 
lence is involved, or used as evidence of intent to 
restrain trade unreasonably. Chief among these be- 
havior patterns are: concerted refusals to work, join- 
ing or remaining in a union, peaceful assembly, peace- 
ful picketing, giving financial aid to other strikers 
and publicizing labor disputes. 

In recent years, the U. S. Supreme Court has hand- 
ed down two decisions, namely, Apex Hosiery Com- 
pany v. Leader and United States v. Hutcheson, which 
have materially changed the status of labor unions 
under the antitrust laws. 

According to the Supreme Court, the facts in the 
Apex case proved that there had been an illegal sit- 
down strike, that excessive damage had been caused 
by the strikers and that business had been suspended 
for more than three months. Therefore, the activity 
of the strikers did interfere with interstate commerce. 
The fact that the workers refused to allow the fin- 
ished hose to be shipped from the plant was con- 
sidered adequate proof that the strikers did intend to 
interfere with interstate commerce. 

The Supreme Court held that unions are not wholly 
exempt from the antitrust statutes, but neither are all 
labor activities affecting interstate commerce brought 
under these laws. While the sit-down strike, accom- 
panied by violence, constitutes restraint of trade, it 
is not the type of restraint that is within the meaning 
and intent of the statutes. The Court reasoned that 
the antitrust laws apply to restraints affecting free 
competition negatively—such as, restraints of free com- 
petition in business and commercial transactions 
which restrict production, interfere with competition 
in the commodity markets, fix prices, divide territories 
for sales and apportion customers. These activities 
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raise prices and prevent both buyers and consumers 
from enjoying the advantages accruing from free mar- 
kets. 

In U. 8. v. Hutcheson, the Supreme Court held that 
any judicial body attempting to discover whether or 
not the techniques used by labor unions to elevate 
their status constitute a violation of the Sherman Act 
must do so by applying or interlacing the three anti- 
trust laws—the Sherman Act, the Clayton Act and 
the Norris-LaGuardia Act. In this case, even though 
a jurisdictional dispute was involved, the Court ruled 
that the Sherman Act could not be applied against 
the labor union’s participation in such disputes. The 
Court further reasoned that the laws did not intend 
to prevent strikes, peaceful picketing and boycotting, 
and that unions virtually have the right to unrestricted 
use of these legitimate weapons. The only qualifica- 
tions are that the unions using these devices must do 
so in self interest and must not engage in collusion 
with nonlabor groups. If the use of these industrial 
weapons results in losses because of the interruption 
of business activities, Congress, not the courts, must 
remedy the situation. 

In the Allen-Bradley case, the Supreme Court again 
applied all three antitrust statutes to the boycotting 
activities of labor unions. In this case, the union had 
combined with business groups to boycott out-of-city 
and nonunion goods in order to elevate the status of 
its members by securing jobs and higher standards. 
Therefore, the exemptions granted to unions in the 
Clayton Act and the Norris-LaGuardia Act did not ap- 
ply. The combined groups intended to, and did, re- 
strain trade illegally by preventing free competition 
and the marketing of products and by monopolizing 
the supply of equipment. The Court ruled that some 
labor activities may or may not be in violation of the 
Sherman Act, depending on whether the union acts 
alone or in combination with business. 
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UNIONS UNDER OUR ANTITRUST LAWS 


The Department of Justice has taken an active in- 
terest in defining the status or position of labor union- 
ism under the antitrust laws. A survey of the avail- 
able material indicates that the department did not 
attempt to use the antitrust laws as a means of settling 
labor disputes or policing strikes. 

It is also quite clear that the Department of Justice 
was cautious in instituting criminal prosecution in 
cases involving secondary boycotts largely on the 
grounds that in the Duplex and Bedford Cut Stone 
cases there was such a conflict of opinion among the 
judges as to the reasonableness of this union activity. 

The antitrust division of the Department of Justice 
has stated that it would proceed against such concrete 
union activities as union graft and extortion, illegal 
price fixing, jurisdictional disputes, strikes by a union 
after another union had been certified by the National 
Labor Relations Board, unreasonable restraint de- 
signed to force the hiring of unnecessary labor or the 
make-work system, and the unreasonable restraint in- 
tended to prevent the use of cheaper materials, im- 
proved techniques or more efficient methods. 

In very recent years the question of union monopo- 
lies and restraint of trade has again arisen. Fear of 
union monopoly power has been facilitated by the re- 
cent demands of labor unions and the merger of the 
AFL and CIO. It is contended that compulsory union- 
ism, the guaranteed annual wage and the profit-shar- 
ing demands of the union will destroy the American 
economic society. 

Much concern has been expressed in regard to the 
merger of American unions. This results partially 
from the fact that the American people are wary of 
bigness—whether it be big business or big unions—hbe- 
cause such bigness may lead to monopolies and the 
destruction of the free enterprise society. In dealing 
with the problem of size, it becomes obvious that there 
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is more fear of big unions or a laboristic economy than 
of big business or a managerial economy. 

In America it is customary to accept mergers in 
business for the purpose of achieving efficiency and 
for the solution of financial and other problems. Un- 
ions merge for the same purposes—that is, efficiency 
of operations, mutual aid and protection, and the 
overcoming of conflict from within to insure their fu- 
ture existence. Therefore, the union merger is consid- 
ered to be a protective device. 

Representatives of the U. S. Chamber of Commerce 
have appeared before the House Judiciary Monopoly 
Committee, headed by Representative Celler of New 
York, and have suggested a number of antitrust curbs 
against unions which would substitute a government- 
guided enterprise for our free enterprise. This organi- 
zation requested that the application of the antitrust 
laws be extended to unions by clearly designating the 
legal activities that can be used in the organizing and 
collective bargaining procedures of unions and by 
specifying the monopolistic practices and trade re- 
straints that are not permissible. It urged that exten- 
sive industry-wide bargaining, pattern bargaining, 
secondary boycotts, and featherbedding activities be 
made illegal types of concerted activity. It also urged 
that any boycott directed against technological de- 
velopment, or any boycott which discourages the sale 
of goods not carrying a union lable, be declared a 
monopolistic boycott. 

It is doubtful whether the problem of the power of 
large unionism can be solved by drawing unions back 
under the Sherman Antitrust Act or by applying this 
law more fully to union organizations and their prac- 
tices. While unions can influence competition and free 
markets, these realms are more closely associated with 
business activities. A study of the court decisions re- 
veals that there is a great deal of confusion as to 
how the law should be applied to big business. It is 
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UNIONS UNDER OUR ANTITRUST LAWS 


obvious that the application of the antitrust law to 
unions would intensify this confusion a great deal. 

The power and strength of unions vary in terms of 
industry and the nature of the work involved. Con- 
sequently, it is illogical to reason categorically when 
dealing with union power. The objective approach 
would be to analyze unions on an individual basis. 

In the determination of future legislation to curb 
this power of unionism, which is creating a situation 
where there is an imbalance between unions and man- 
agement in the area of collective bargaining, it must 
be assumed that society has the prerogative to estab- 
lish standards to protect itself against any destruc- 
tive tendencies. 

The approach to the legislative problem relative to 
mitigating the power of unionism is exceedingly im- 
portant. Laws must be based on the mores, on reason 
and on intelligent analysis. This involves the investi- 
gation of causes, and not merely the focusing of at- 
tention upon the end results. 

An attempt to remove the causes may create numer- 
ous problems. For example, proposals have been 
made to ban industry-wide unionism and area-wide 
bargaining. It is obvious to scholars in the field that 
such unionism and bargaining may result in the re- 
moval of wages from the competitive area. It is also 
well known that industry-wide bargaining resulted 
from such forces as mass-production industries, na- 
tional markets and employer associations. In such an 
environment small local unions are impotent. 

In a democracy it will be difficult to fragment labor 
unions. It may be that some legislation will be enact- 
ed, but it will be the type that tends to curb labor’s 
power and, at the same time, does not alienate the 
political support of the unions. Legislation that is too 
rigid could easily bring the labor groups closer to- 
gether. 
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Also, it must be recognized that the suggestions of- 
fered to legally define the situation in which labor 
can operate will greatly increase the power of the 
government to function and control in this area. This 
could result in practices more deadly than the exist- 
ing ones and could materially affect the type of 
economy that many citizens wish to preserve. 

By way of summary, it might be stated that an 
objective study of the status of labor unions under 
the antitrust statutes reveals that Congress in 1890 
did not intend to exempt unions from coverage under 
the Sherman Antitrust Act. In fact, for a long period 
of time the law was enforced against such union 
practices as strikes, boycotts and picketing. The Clay- 
ton Act and the Norris-LaGuardia Act do not entire- 
ly exempt unions from coverage under the antitrust 
statutes. However, these two recent laws do restrict 
the application of the Sherman Antitrust Act to unions 
and to their concerted activities by narrowing the 
range of formerly prohibited behavior of unions used 
to elevate the status of the workers. In other words, 
these laws extended the use of permissible union 
activities. 

Recent U. S. Supreme Court decisions have substan- 
tiated this reasoning. The Court has ruled that un- 
ions per se are not in restraint of trade and that noth- 
ing in the Clayton Act and the Norris-LaGuardia Act 
can be construed to forbid the existence and opera- 
tion of labor unions if they are organized for the pur- 
pose of mutual aid. Before labor unions and their 
activities are held to be in violation of the antitrust 
laws, the unions must interfere with free competitive 
markets or must engage in collusion with employers, 
or other nonlabor groups, to restrain trade. 

In searching for equalizing remedies or devices to 
alleviate the imbalance in bargaining power between 
unions and management, it might be intelligent, and 
less detrimental to the free economic society, to focus 
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UNIONS UNDER OUR ANTITRUST LAWS 


attention upon means other than those which either 
bring unions more rigidly under the Sherman Anti- 
trust Act or weaken them through legislation. Per- 
haps it would be wise for an environment to be de- 
veloped in which the two parties could reconcile their 
own difficulties without government intervention. For 
management to become equal in power with unions it 
will be necessary to sponsor mature collective bargain- 
ing and to develop more cooperation among employers. 
This will eventually lead to the emergence of multi- 
employer groups to cope with such a problem as in- 
dustry-wide bargaining. 





Judicial Review of Arbitration: 
The Judicial Attitude 


Condensed from an article by Frances T. Freeman Jalet, 
published in 45 Cornell Law Quarterly 519-557 (Spring, 
1960), and printed with permission from Cornell Law 
Quarterly. Business address: Cornell Law Quarterly, Cor- 
nell University, Myron Taylor Hall, Ithaca, New York. 
Single copy price $1.50. 


Arbitration is one of the oldest modes of settling 
disputes. Its use is commonplace today and is increas- 
ing. Nevertheless, there are those who decry the “ex- 
tra-legal practices” of arbitration tribunals and find 
in arbitration proceedings “the danger of the emer- 
gence of a new legal system” opposed to the basic le- 
gal principles that have long governed communities. 
But such a view, although it should not pass unno- 
ticed, seems incompatible with the fact that arbitra- 
tion, like the adjudication of administrative agencies, 
does not take place wholly on its own, but may at 
some juncture be subject to judicial supervision. 


The Concept of Judicial Review 


Judicial review is the power vested in the courts to 
pass upon the actions or decisions of other governing 
bodies, whether they be a part of the executive depart- 
ment, the legislature, an administrative agency, or 
some lower court; this authority also is applied to 
individuals or a panel of persons known as arbitrators. 

Judicial review of arbitration has given rise to 
charges of judicial interference and hostility, on the 
one hand, and to countercharges of lawlessness and 
attempts to side-step judicial strictures, on the other. 
The question to be pursued in this study is the under- 
lying basis for these charges. 
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JUDICIAL REVIEW OF ARBITRATION 


The very nature of arbitration tends to limit the 
extent to which its proceedings and its concluding 
award should be subject to review by the courts. It 
is conducted informally by persons not necessarily 
trained in the law. The evidence heard need meet 
none of the technical evidentiary requirements imposed 
by courts of law. Seldom is there raised even a ques- 
tion of due process as is so common in the review of 
administrative actions, since it is not the state that is 
deciding the issue, but individuals selected by the 
parties as a result of mutual agreement. Still another 
important factor affecting judicial review is the ordi- 
nary absence of a written opinion by the arbitrator 
(labor eases have become an exception to this rule) 
upon which judgment can be passed. There is no rec- 
ord before the court unless the parties have chosen 
to go to that expense. Controversies can be brought 
to a much speedier conclusion than is possible when 
court procedures must be pursued. Furthermore, ar- 
bitration normally may proceed as soon as the parties 
are ready and have selected their umpire, rather than 
waiting its turn on crowded dockets as do ordinary 
litigated cases. 

Arbitration has been strengthened in the past few 
decades by the enactment of arbitration statutes, both 
state and federal, which by creating a uniform routine 
to be followed, and by making specific provision for 
the enforceability of arbitration contracts (not all en- 
actments afford broad protection to every kind of 
agreement), have added an element of certainty and 
predictability that was previously lacking in this 
branch of the law. There still remain, however, many 
jurisdictions in which the common law rule prevails 
that agreements to arbitrate, though perfectly legal, 
are revocable at the option of either party up to the 
time of the granting of the award, and therefore will 
not be enforced in the courts of those states. 
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The Scope of Judicial Review 


Despite all the advantages of arbitration and the 
stronger position it holds today, it faces hazards that 
may, as one author has recently put it, “reverse the 
trend towards arbitration as a means of settlement,” 
at least in labor disputes. Chief among these is the 
scope of judicial review, which is one of the bases for 
the above-quoted assertion. 

Reference is to “judicial intervention,” to “the hos- 
tility of the courts,” to “unwarranted interference,” 
and to “the growing mistrust and apprehension with 
which judges have viewed arbitration proceedings.” 

The doctrine of judicial jealousy, if in fact it ever 
had existence except in the constant repetition of a 
vacuous phrase, met with a strong rebuff in the 1950’s 
when lawyers and scholars alike rose in protest and a 
plethora of articles appeared in law reviews and oth- 
er legal publications. Both commercial and labor ar- 
bitrations were defended. The general tenor of these 
writings was that the courts were encroaching upon 
the prerogatives of the arbitrator. The accusations 
ran thus: 

1. The courts have substituted their judgment for 
that of the arbitrator. 

In Black v. Cutter Laboratories, a proceeding by a 
union against the employer to enforce an arbitral 
award, the arbitrator’s decision rested upon a finding 
that the employee, Mrs. Doris Walker, had been dis- 
charged because of union activities rather than upon 
the ground proffered by the company that she was 
an alleged Communist. Her reinstatement with back 
pay was ordered. The affirmance of this award by 
the lower court in San Francisco was reversed (three 
judges dissenting), the Supreme Court of California 
taking the position that it was against the public policy 
of the state to grant enforcement where, as here, the 
party to be reinstated was an avowed Communist ad- 
vocating the overthrow of our government. 
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It becomes clear that the decision in this case is 
taken out of the normal arbitration setting by the 
taint of “communist activity” which attaches to the 
facts. One can detect a natural judicial unwillingness 
to force a company—especially one engaged in a busi- 
ness affecting public health and safety, the production 
of antibiotics for the civilian and military population 
—to reinstate an employee of questionable loyalty. 

2. Under the guise of a need to construe the con- 
tract, the courts interpret its terms when it is the 
function of the arbitrator to do so. 

In International Ass’n of Machinists v. Cutler-Ham- 
mer, Inc., a collective bargaining agreement provided 
that the union and the company would meet at a des- 
ignated time “to discuss payment” of a bonus in the 
ensuing year. Union and management took opposing 
views of the meaning of the provision “to discuss 
payment,” the union interpreting it to mean that a 
bonus would definitely be paid and only the amount 
thereof remained to be determined, the company claim- 
ing that its obligation was fulfilled when it met “to 
discuss” the matter. The New York Court of Appeals 
affirmed (two judges dissenting) the per curiam 
opinion of the appellate division which denied the 
union’s motion to compel arbitration. The court af- 
firmed the lower court’s opinion that “the clause of 
the agreement . . . can only mean what it says, that 
the parties will discuss the subject.” The First De- 
partment upheld the power of the courts to determine 
in the first instance whether there exists an arbi- 
trable issue—whether there was an agreement to ar- 
bitrate the particular type of dispute in question— 
but found there was no issue here. 

3. The courts have narrowed the jurisdiction of the 
arbitrator by requiring the clearest and broadest 
language in order to find that he has any. 

Matter of Western Union Tel. Co. was a case that 
seemed to call rather strongly for a decision in favor 
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of arbitration and which arose upon an application by 
the union for confirmation of the arbitrator’s award. 
The collective bargaining agreement between the un- 
ion and the company contained a “no strike or other 
stoppages of work” clause. Sympathy for a strike 
called by affiliated unions against certain cable com- 
panies caused the union members to refuse to handle 
messages for any of the strike-bound companies. The 
issue as to whether this constituted a breach of con- 
tract was submitted to an arbitrator authorized to in- 
terpret, but not to alter the contract. The arbitrator 
took cognizance of a custom in the industry “not to 
handle struck traffic” and, finding that there was no 
breach, decided the controversy in favor of the union. 
On appeal, the appellate division’s reversal of the 
supreme court’s order confirming the award was af- 
firmed, on the ground that the arbitrator exceeded 
his authority when he took into account extrinsic cir- 
cumstances in order to interpret the contract, the 
court viewing what he did as amounting to an altera- 
tion of it. The decision would seem to impose the 
court’s interpretation of the “clear language” of the 
contract upon the parties thereto, rather than the mean- 
ing accorded it by their chosen umpire. 

These accusations against the judiciary appear too 
sweeping, but their ultimate effect has been to impugn 
the motives of the courts and to weaken the cause 
of arbitration. One is led to question why judicial hos- 
tility to arbitration has continued to linger in our 
courts. One answer may be found in the similarity 
between the functions of the arbitrator and the judge. 
Arbitration has been characterized as essentially a 
“judicial process”—both judges and arbitrators are 
arbiters of disputes. Each operates in a separate and 
distinct area. There is no merging. Nevertheless, be- 
cause the final control lies in the courts they have 
naturally tended to overstep their bounds, especially 
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where they regard themselves as equally, or perhaps 
even better, qualified to settle the controversy. 

In trying to understand the attitude of the judiciary, 
it must be remembered that arbitrators function un- 
der the power bestowed upon them by the parties— 
that its source is the arbitration agreement, which is 
a “charter” of their authority to act thereunder. It 
is, therefore, incumbent upon the courts to determine 
the extent of that authority, especially when it has 
been challenged by one of the parties, the very giver of 
the power. And, of course, in the absence of any ex- 
press direction to that effect, it is not for the arbitra- 
tor to determine the limits of his own jurisdiction. 
There can be no quarrel, therefore, with this aspect 
of judicial review. 

Interpretation is likewise an inherent court function. 
Judges know, from long experience in construing con- 
tracts and enforcing contractual obligations, that the 
parties do not always mean what they say—that a term 
may creep into an agreement without one side or the 
other ever having been aware of it. Arbitration 
clauses should, therefore, be drafted with care. They 
are subject to close judicial scrutiny. Where the par- 
ties foresee the possibility of future disputes and wish 
to choose arbitration as the means by which their dif- 
ferences are to be settled, preferring it to the more 
contentious nature of litigation, the choice is theirs, but 
it must be clearly made. 

There is one aspect of arbitration—the status of 
arbitral awards—to which the courts practically 
“nledge allegiance,” yet which they have had great 
difficulty in following. Awards are not reviewable on 
questions of law nor on questions of fact—nor of mixed 
law and fact. But though the courts have done yeo- 
man duty in giving lip service to this doctrine, in 
actual practice they have questioned arbitrators’ find- 
ings of fact, have challenged their interpretation of 
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legal principles, and have required compliance with 
traditional rules of law so that the statement that 
“the determinations of the arbitrator are final as to 
the law and the fact” became but a repetitious, hol- 
low phrase. 

But despite this rather dark and confused picture, 
there is a growing trend toward a judicial self-limita- 
tion which recognizes that there are bounds to the 
scope of judicial review of arbitration. 


An Analysis of Recent Cases 


Decisions of both the federal and state courts reveal 
the changed and somewhat chastened attitude of the 
judiciary. Final awards have been confirmed with 
surprising regularity and there is among these cases 
not one instance where the parties’ privilege to pro- 
ceed to arbitration has been denied. A motion to stay 
suit pending arbitration was granted by the appellate 
division in a labor dispute where the proposer of ar- 
bitration, the union, had already gone on strike. An 
arbitrator was not permitted to grant specific per- 
formance of an agreement to purchase a business, but 
specific performance was decreed of a contract to ar- 
bitrate a labor dispute not only in the highest court 
of New York, but in the Supreme Court of the United 
States, in a significant opinion by Justice Douglas in 
Textile Workers Union v. Lincoln Mills. Certain of 
these cases raise familiar issues which were resolved 
in favor of the arbitrator, though in an earlier day 
they might well have been decided the other way. 

In the case of Rosa v. Transport Operations Co., 
(45 N.J. Super. 438, 133 A.2d 24 (1957)), the New 
Jersey appellate division upheld an award with regard 
to the issue submitted to the arbitrator, but concluded 
that the award was not dispositive of a matter al- 
leged by counterclaim as to which the arbitrator had 
made no decision. In this action brought for back 
pay due as a result of wrongful discharge, the em- 
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ployer, who was engaged in the trucking business, 
counter-claimed that its vehicles had been damaged 
as a result of the plaintiff’s negligence. The issue 
of negligence was not before the arbitrator; the only 
question submitted was “whether Rosa was wrong- 
fully discharged.” It was argued that the question of 
negligence was included in the broader one of “wrong- 
ful discharge” since, if negligence had been found, 
the discharge would not have been wrongful. The 
court recognized that “an arbitrator does not always 
decide a case according to strict legal principles” (nor 
is he required to), but nevertheless it looked into the 
rule of law applied by the arbitrator. Finding no men- 
tion of negligence, but rather that this aspect of the 
matter had not been dealt with, the court ruled that 
the plaintiff could not receive the back pay awarded 
until the issue of negligence had been determined in 
the court below. The court further found that, in any 
event, the controversy over negligence was not “an ar- 
bitrable matter” under the terms of the labor agree- 
ment, which was limited to “the terms of conditions 
of employment.” Thus, the award was upheld, but 
decision of a question outside the scope of the ar- 
bitrator’s authority required that it be held in abey- 
ance. 

O’Malley v. Petroleum Maintenance Co. (48 Cal. 2d 
107, 308 P.2d 9 (1957)) presents an anomalous situa- 
tion, for the arbitrators proceeded to render an award 
at the direction of the court although it is clear that 
they felt they were exceeding their powers under the 
collective bargaining agreement. The action arose on 
appeal from a judgment of the California Superior 
Court confirming an arbitral award in favor of the 
union in a dispute over the discharge of an employee, 
one Semmett. The collective agreement made no spe- 
cific mention of discharge though a grievance proce- 
dure was outlined. The superior court ignored the 
question whether the discharge was arbitrable, but, 
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by ordering the arbitration to proceed “on the merits 
of the discharge,” in effect determined itself that it 
was arbitrable. A submission agreement was drawn 
specifying two questions to be answered by a panel 
of three arbitrators. The first concerned the arbitra- 
bility of the discharge; the second inquired whether 
the discharge of Semmett was proper. In a four to 
three decision, the Supreme Court of California up- 
held the judgment of the superior court affirming the 
award with the statement that “the merits of the 
controversy between the parties are not subject to 
judicial review.” But the truth of the matter is that 
the court was affirming a decision on the merits; 
when the lower court decided that the issue as to dis- 
charge was arbitrable, that went to the merits of the 
controversy over the meaning of the collective agree- 
ment, just as the determination whether the discharge 
was proper was a decision on the merits as to that 
phase of the case. At one and the same time, there- 
fore, the court did and did not decide the case “on 
the merits.” 

In another recent New York case, Saks & Co., Inc. 
v. Women’s Shoe Salespeople Committee (App. Div. 
2d 325, 192 N.Y.S. 2d 1002 (1st Dep’t 1959)), a divided 
court (three to two) denied the employer’s motion for 
a stay of arbitration of a grievance dispute concerned 
with whether or not an employee was entitled to both 
severance pay and pension plan benefits. The em- 
ployer contended there was no arbitrable issue because 
the pension plan by its terms was to be administered 
and interpreted exclusively by a committee set up for 
that very purpose. The court conceded that disputes 
involving the administration and interpretation of the 
pension plan as such were not arbitrable, but asserted 
that here a different question was presented. Judge 
Breitel went to great pains to spell out the nature of 
the arbitrable issue, explaining just how it would be 
possible for an arbitrator to reach the “rational and 
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logical” conclusion that there is a controlling differ- 
ence between retirement benefits and severance pay. 
At the same time the judge disaffirmed any intention 
of usurping the arbitrator’s function by construing 
the collective bargaining agreement, for “that is with- 
in the province of the arbitrators.” 

The varied facts of these and other discussed cases 
and the special factors peculiar to each make it un- 
wise to make any strong assertions as to their import. 
But surely there can be discerned a more lenient at- 
titude toward arbitration in contradistinction to what 
Judge Frank refers to as “the old and now generally 
rejected judicial aversion.” This friendlier atmos- 
phere finds expression also in the labor field where 
an agreement to arbitrate in compliance with the 
terms of a collective bargaining agreement is specifi- 
cally enforced, whether it be by way of granting a 
motion made by a union that the cause proceed to 
arbitration, or by way of granting a stay of court 
action to achieve the same purpose. 


Specific Performance of Agreements to Arbitrate 
Grievance Disputes Under Section 301 of the 
Labor Management Relations Act of 1947 


As might be expected with respect to any matter 
involving the “interpretation or application” of an 
agreement, questions as to meaning are raised by labor 
and management, with almost unbecoming regularity 
it seems, so that problems are posed both for the 
arbitrators and the courts. 

Whether or not an order should issue compelling 
the parties to arbitrate grievance disputes is a ques- 
tion that frequently has puzzled the federal courts. 
A decision of far-reaching significance in this area is 
the much discussed Textile Workers Union, C.I.0. v. 
Lincoln Mills, in which the Supreme Court of the 
United States gave strong backing to specific en- 
forcement of agreements to arbitrate grievance dis- 
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putes. It was determined that section 301(a) “au- 
thorizes federal courts to fashion a body of federal law 
for the enforcement of these collective bargaining 
agreements and includes within that federal law spe- 
cific performance of promises to arbitrate grievances 
under collective bargaining agreements.” Justice 
Douglas equates “agreements to arbitrate grievance 
disputes” with “agreements not to strike,” and finds 
a federal policy requiring their enforcement. 

Subsequent decisions in the federal courts reflect 
the confusion into which the directive “to fashion” 
a remedy that “will effectuate this policy” has 
thrown the judges. Two cases are of particular inter- 
est in this connection because they so plainly show 
judicial awareness of the criticisms leveled against 
the handling of labor arbitrations. 

In Local 149, American Fed’n of Technical Eng’rs 
v. General Elec. Co. (250 F.2d 922 (1st Cir. 1957) cert. 
denied, 356 U.S. 938 (1958)), action was brought by 
the union to compel arbitration of a grievance concern- 
ing job classification which the employer defended 
by pleading there was no arbitrable issue. At the 
same time that he felt obliged to deny arbitration, 
Judge Magruder cited articles highly critical of the 
judicial attitude toward labor arbitration. He rested 
the court’s decision upon the definition in the collec- 
tive bargaining agreement of those matters that were 
to be submitted to arbitration; he did not find job 
descriptions among them. Since the absence of any 
such language left nothing for an arbitrator to inter- 
pret or apply, the court could reach no conclusion but 
that the employer had not agreed to arbitrate the 
question of the arbitrability of the particular griev- 
ance set forth. Judge Magruder affirmed not only the 
power, but the duty, of the court to determine whether 
the parties had agreed to arbitrate the contested 
issue. 
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In the second case, Engineers’ Ass’n v. Sperry 
Gyroscope Co. (251 F.2d 133 (2d Cir.1957), cert. de- 
nied, 356 U.S. 932 (1958)), the question before the 
Second Circuit was whether merit increases were in- 
cluded among the issues to be arbitrated under a com- 
prehensive clause in the collective bargaining agree- 
ment. The labor union sought arbitration on the 
ground that the raises given to certain employees, who 
were transferred to a new plant in Salt Lake City, 
were intended to afford to such employees incentive 
to accept the transfer rather than resting on a “merit 
basis only” as was required by the terms of the 
agreement between the union and the company. The 
company countered with the recital in the contract 
that “merit increases are at the sole discretion of the 
employer,” so there could be no arbitrable issue. The 
court found that this contention begged the question, 
and held that a determination of the true nature of 
the basis for the increases was properly arbitrable. 

What puzzled Judge Waterman, however, was the 
method by which the court could resolve the threshold 
inquiry concerning the arbitrability of the dispute 
without, at the same time, making a decision on the 
merits which, it was acknowledged, was properly the 
arbitrator’s function. By drawing a fine distinction 
between the quantum of proof necessary to determine 
arbitrability and that required to render a decision on 
the merits, Judge Waterman endeavored not to de- 
tract from the arbitrator’s powers. This long estab- 
lished power of the courts to ensure there is an ar- 
bitrable issue was once again affirmed in Refinery 
Employees Union v. Continental Oil Co. (268 F.2d 447 
(5th Cir.), cert. denied, 361 U.S. 896 (1959) ). 

Another recent labor arbitration case, concerned not 
with arbitrability but with specific performance of 
an arbitration award under section 301 of the Labor 
Management Relations Act of 1947, is Enterprise 
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Wheel & Car Corp. v. United Steelworkers (269 F.2d 
327 (4th Cir.) cert. granted, 361 U.S. 929 (1959)), 
where the Fourth Circuit Court of Appeals assumed 
a very broadminded attitude toward arbitration. In 
a controversy over the amount of back pay due em- 
ployees who were discharged, the court deemed the 
arbitration award so indefinite as not to provide any 
basis upon which to calculate the sums due. Despite 
this incompleteness, however, the award was upheld. 
Judge Soper recognized that a final award not defi- 
nite and certain in its terms may be vacated for the 
reason that “the powers of the arbitrator are exhaust- 
ed and the award cannot be resubmitted to him for 
correction or amendment.” He noted, however, that 
this rule forbidding resubmission was developed when 
the courts looked with disfavor upon arbitration pro- 
ceedings, and that, in line with the congressional poli- 
ey favoring arbitration of grievance disputes which 
was affirmed in Lincoln Mills, it should not be applied 
today in the settlement of employer-employee disputes. 

Ambiguous, poorly drawn arbitration clauses cause 
nothing but trouble for the parties and the courts 
and hinder the arbitration process. It would seem to 
be that it is this weakness, almost more than any 
other, that has made it appear that the courts are 
usurping the arbitrator’s function. This is true not 
only because the parties, plagued by uncertainty, have 
recourse to the courts, but because often the same 
facts which are determinative of the question whether 
there is an arbitrable issue are as well decisive of the 
merits of the controversy. 

Judicial review, as presented herein, has not been 
confined to decisions on the final arbitration award 
(whether to confirm, modify or vacate it). Instead, 
it has encompassed a very broad definition of the 
term, including within its range the primary deter- 
mination of whether there is in fact an agreement to 
arbitrate as well as such intermediary proceedings as 
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motions to stay suit until arbitration can proceed or 
resume, and actions to compel specific performance 
of the agreement to arbitrate. This was deemed neces- 
sary in order that there might be full appreciation of 
the scope of the court’s exercise of the reviewing pow- 
er, which touches more than the final award. 

Some writers have advocated a separate law of ar- 
bitration suited to the complexities that abound in the 
labor relations field. It is an area in which arbitra- 
tion is viewed as an alternative to the strike, with 
the result that arbitration is looked upon as a solution 
to the differences of labor and management—one that 
will preserve industrial peace. Nevertheless, labor ar- 
bitration is still but a part of arbitration law. The 
settlement of labor disputes by arbitration may follow 
a somewhat different course from commercial arbitra- 
tions, but the applicable basic principles remain the 
same. 


Conclusion 


It becomes manifest from a study of court review 
of arbitration that the charge of judicial intolerance 
has been carried too far and that it no longer has 
justification today. It is apparent also, with respect 
to arbitration, that the judicial role is a limited one, 
though never so narrow as to negate justice, nor quite 
so narrow as to require enlargement. 

Though what is now to be offered cannot serve as 
justification for judicial intervention, at least it can 
be recognized as one factor in amelioration of the too 
harsh criticism that has been directed against our 
judiciary. The courts are faced with a paradox in 
assessing the role of the arbitrator. Two contradictory 
attributes of the arbitrator’s position and function con- 
fuse the judges. At one and the same time he is 
recognized as an expert and as a mere neophyte. His 
expertise stems from his special knowledge in his 
chosen field. There the courts accord him his due. 
But in the area of his ignorance—the law—the judges 
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unrealistically have sought to hold him to a proper 
application of legal principles, many of which he 
knows not. Yet it is submitted that a just result 
can be achieved by the arbitrator without the observ- 
ance of legal intricacies and, as the orbit of judicial 
control has become smaller, this has been recognized. 
Our law rests on basic tenets of right and wrong con- 
trolling the actions of all mankind; these principles 
carry over into the market place and are applied by 
an arbitrator as they are by a judge, only in a different 
manner. 
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Work-Assignment Disputes Under the 
National Labor Relations Act 


Condensed from an article published in 73 Harvard Law 
Review 1150-1164 (April 1960) and printed with permis- 
sion from Harvard Law Review. Copyright © 1960 by 
the Harvard Law Review Association. Business address: 
The Harvard Law Review Association, Cambridge 38, 
Massachusetts. Single copy price, $1.50. 


As the Eightieth Congress advanced toward passage 
of the Taft-Hartley Act, its members were in agree- 
ment that “jurisdictional strikes” should be prohibited. 
However, Congress did not distinguish sharply be- 
tween different types of jurisdictional strikes, or make 
clear the prescribed mechanics of curtailing them. The 
one unmistakable implication of the legislative history 
is that strikes resulting from conflicting claims of two 
employee groups for the same work were found to be 
an unfair economic pressure on the employer, who 
could not satisfy both, and an intolerable burden on 
the public, which suffered the loss from such work 
stoppages. 


I. THE NATURE OF THE CONDUCT PROSCRIBED BY 
SECTION 8(b)(4)(D) 


Broadly speaking, a “jurisdictional dispute” may 
result from the conflicting claims of two unions as 
to the representation of the same employee group, or 
from the conflicting claims of two employee groups 
over the same job opportunity. The Board has not 
distinguished clearly between these two types of con- 
troversies in applying the relevant statutory materials. 
Although, in its debates, Congress referred to both 
kinds of disagreement, it appears from the legislative 
history that the chief concern was with work-assign- 
ment disputes. Section 8(b)(4)(D) seems to set forth 
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two requirements which must be met before a strike 
constitutes a violation of that section: There must be 
a dispute over particular work, and there must be two 
distinct groups of employees claiming that work. These 
elements in combination seem to exclude representation 
disputes from the operation of the section. 

In addition to representation disputes, work claims 
which are, in effect, hiring demands, should be excluded 
from the types of conduct proscribed by section 8(b) 
(4)(D). It must be recognized that this interpretation 
is compelled neither by the words of the statute nor 
by the legislative history, and that the Board has 
not acted in accordance with it. The legislative history 
does make it clear that Congress had foremost in 
mind the situation in which an employer was faced 
with demands to be assigned particular work by two 
groups of his employees, both of which were at the 
time performing an organic part of the employer’s 
integrated operation, and each of which was conse- 
quently in a position to shut down his operation with 
a strike. Moreover, assuming that the Board’s role 
under section 10(k) is to be more than perfunctory, a 
section 8(b) (4)(D) charge based on picketing to obtain 
work by complete strangers to the employer might re- 
sult in a decision under section 10(k) which would 
compel the employer to discharge the employees cur- 
rently performing the work and hire the striking 
claimants to it. Such a decision would extend well 
beyond Board control over which of the employer’s 
present employees should perform specific jobs, and 
nothing in the legislative history suggests that Con- 
gress intended to restrict so drastically the employer’s 
freedom to hire. 


II. THE BOARD’S ROLE IN A PROCEEDING 
UNDER SECTION 10(k) 


Under a literal reading of Section 10(k) the Board 
is directed to hold a hearing and to make a determina- 
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tion as provided by that section “whenever it is 
charged” that section 8(b)(4)(D) has been violated. 
The Board indicated at an early date that it would 
require that there be reasonable cause to believe that 
section 8(b)(4)(D) had been violated before it would 
conduct a hearing under section 10(k). Ordinarily an 
unfair-labor-practice charge leads directly to the issu- 
ance of a complaint by the General Counsel under 
NLRA section 10(b), followed by a trial-type hearing 
under section 10(¢), which may culminate in either a 
cease-and-desist order or an order dismissing the 
charge. Sections 10(b) and (c), as well as section 
10(k), are applicable to a charged violation of section 
8(b)(4)(D). However, the Board has construed the 
statutory scheme to require a hearing pursuant to 
section 10(k) as a prerequisite to action under sec- 
tions 10(b) and (ce). 

The Board’s regular practice has been simply to 
confirm the employer’s assignment; the Board has 
uniformly denied in such cases that it was making an 
independent decision as to which employees ought to 
get the work. The Second, Third, and Seventh Circuits 
have refused to enforce Board cease-and-desist orders 
prohibiting the continuation of a strike to acquire work 
assigned by the employer to other employees after a 
Board confirmation of that assignment. In the opinion 
of these courts, section 10(k) requires of the Board 
an affirmative determination of who should get the 
work, and a finding that the employer has not assigned 
the work to the striking union will not suffice to 
satisfy the Board’s duty. 


A. Employer Prerogative 

It is clear that a proper interpretation of the Board’s 
function under section 10(k) must begin with a recogni- 
tion that the apparent grant of employer prerogative 
by section 8(b)(4)(D) and the explicit direction to the 
Board in section 10(k) to make a determination of the 
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underlying dispute have directly conflicting implica- 
tions. Some weight should be given to the fact that 
the Board is “directed” to make a section 10(k) de- 
termination, while the employer’s prerogative to make 
work assignments is not specifically granted but must 
be inferred from the prohibition against strikes to 
force a different assignment. If an absolute employer 
prerogative is recognized on the basis of section 8(b) 
(4)(D), there is no scope left for the Board to carry 
out its express duty under section 10(k). The Board’s 
practice of confirming all employer assignments that 
do not disregard Board certifications or collective-bar- 
gaining agreements leaves little substance in the sec- 
tion 10(k) proceeding. The overall scheme of sections 
8(b)(4)(D) and 10(k), and the inclusion of section 
10(k) itself, are purposeful only if an independent 
determination is made in a section 10(k) hearing. A 
finding that the employer had assigned the work to 
the employees in one group and that he was free to 
do so could be made in a section 10(c) hearing, and, 
therefore, the section 10(k) hearing would merely have 
placed an additional step in the path of determining 
the section 8(b)(4)(D) charge. A reasonable Congress 
could hardly have intended such a fruitless under- 
taking. 

Congress professed no intention to confer upon the 
employer an ironclad prerogative to assign work while 
denying to employees the weapon of economic protest. 
It seems likely, therefore, that uncontrolled economic 
warfare was to be replaced by neutral arbitration. 
Section 10(k) was designed to meet this underlying 
conflict, presumably with the judgment that once the 
Board resolved it, or the parties resolved it themselves 
by utilizing the voluntary-adjustment proviso to sec- 
tion 10(k), the motivation to strike would be elimi- 
nated. 
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B. Employer Unfair Labor Practices 


The Board has maintained that its “assignment” 
of the work would lead to an employer’s violation of 
section 8(a)(3), which prohibits closed shops and 
discrimination in hiring on the basis of union member- 
ship. Initially it might be observed that what an em- 
ployer is prohibited from doing on his own, he is not 
necessarily prohibited from doing as a result of the 
Board’s administration of the act, and the prohibition 
of closed-shop agreements between employers and 
unions does not necessarily prohibit the Board from 
creating a closed shop. 

In directing the Board to determine the dispute be- 
tween “parties,” section 10(k) apparently refers to 
the competing groups of employees described in sec- 
tion 8(b)(4)(D). Since these may be “employees in 
a... labor organization . .. trade, craft, or 
class,” it seems that the type of work they do, rather 
than their union membership, is their significant char- 
acteristic. Even if two labor organizations are in- 
volved, the memberships of these two unions will be 
composed of employees who ordinarily perform differ- 
ent types of work, and it would therefore be possible 
for the Board to make its award in favor of a trade, 
craft, or class, rather than in favor of a labor union. 
It is true that nearly all employees in the building and 
construction industry, in which most work-assignment 
strikes occur, are union members. This is not a conse- 
quence of the Board’s award, however, and the em- 
ployer remains free to hire a nonunion laborer if he 
can find one. 

It has been urged that an award of work by the 
Board, in addition to creating a closed shop, would 
violate section 8(a)(3) by causing the employer to dis- 
criminate in his hiring. In the craft-union context, 
where union allegiances along craft lines are very deep- 
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rooted, it seems doubtful that any employee would 
change his union membership on account of the work 
assignment; thus it could not be said that he was sub- 
jected to any pressure in regard to his union affiliation. 
In a setting of industrial organization, an employee 
would not be hired on the basis of any skills associated 
with union membership; only after hiring would the 
question of union membership arise. Finally, even if 
it is assumed that the Board’s determination would 
have the effect of requiring the employer through his 
hiring to encourage or discourage membership in a par- 
ticular union, the employer would be doing so only 
because of the Board’s determination, and not because 
of any “discrimination.” Thus, section 8(a)(3) would 
not be violated. 

It is possible that the Board has been troubled by 
the knowledge that hiring halls having substantially the 
same effect as closed shops have existed in the building 
and construction industry, so that a work assignment 
in favor of the carpenters, for example, would in fact 
mean a work assignment for the Carpenter’s Union. 
However, closed-shop contracts in this industry were 
legalized by the Labor-Management Reporting and 
Disclosure Act of 1959. If a disinclination to encourage 
unlawful practices has underlain the Board’s refusal 
to make a determination under section 10(k), this 
amendment would seem to provide an appropriate occa- 
sion for a change of policy by the Board. 


C. Enforcement of Board Determinations 


(1) Concerted Employee Action. The Board is 
given no direct power under the act to enforce a deci- 
sion as to which of two competing employee groups is 
entitled to work against the will of an employer. Sec- 
tion 10(k) empowers the Board only to “determine” 
work-assignment disputes, and the result of the 
Board’s deliberations in a hearing under that section 
is denominated simply, a “decision.” Indeed, the lan- 
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guage of section 8(b)(4)(D) excepts from the opera- 
tion of that section strikes to compel employer com- 
pliance with “orders” as well as with “certifications” 
of the Board, and no significance whatever has yet been 
attributed to the word “order” in this context. The 
language giving the Board power to prevent unfair 
labor practices is not framed in mandatory terms, and 
the Board, has in the past, declined to prosecute literal 
violations when to do so would be contrary to the gen- 
eral purposes of the act. What is more, section 10(k) 
states that the charge “shall be dismissed” upon “com- 
pliance by the parties to the dispute with the decision 
of the Board.” It would seem that an attempt, even 
by a strike, to secure the disputed work in accordance 
with the Board’s determination would be in “com- 
pliance” with the “decision of the Board.” 

Since section 303(a) makes unlawful the conduct 
proscribed by section 8(b) (4) (D), a strike to force 
an assignment of work in accordance with a Board 
award necessarily comes within the literal meaning of 
the former section, as well as that of section 8(b) (4) 
(D). It is possible that a federal or state court enter- 
taining an action under section 303(b) would ignore 
the Board’s decision in a section 10(k) proceeding 
and the employer’s noncompliance therewith. There- 
fore, it does not seem that the existence of the damage 
sanction would render the threat of concerted employee 
reprisal completely ineffective for compelling em- 
ployer compliance with a decision by the Board. The 
Supreme Court has held, in International Longshore- 
men’s Union v. Juneau Spruce Corp., that the judicial 
and administrative remedies provided by the act are 
independent. The narrow holding of the case appears 
correct insofar as it means simply that the issuance 
of a cease-and-desist order against a section 8(b) (4) 
(D) violation is not a prerequisite to the awarding of 
damages under section 303(b). However, the broader 
implication of the opinion that the provisions for 
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judicial and administrative relief are entirely inde- 
pendent seems erroneous. 

A court should not be free to award damages in 
respect of conduct which in fact accords with a Board 
determination in a section 10(k) proceeding. While 
the remedy provided in section 303(b) for conduct 
which violates section 303(a) is independent of that 
provided in section 10(c) for conduct which violates 
section 8(b)(4)(D), neither sanction should be con- 
strued to be independent of the procedure set forth in 
section 10(k). Both are aimed at preventing the same 
conduct, arising out of work-assignment disputes which 
should be referred at the outset to the Board for de- 
termination in a section 10(k) hearing. The most 
meaningful overall interpretation of the act would 
seem to be one which similarly limited section 303(a). 
Since a court is neither empowered nor equipped to 
make the arbitration-type decision prescribed by sec- 
tion 10(k), the doctrine of primary jurisdiction would 
appear to require that the court defer its action until 
after the Board’s determination is made. If this pro- 
cedure is not followed, an employer, by bringing a 
damage action under Section 303(b) instead of filing an 
unfair labor practice charge, might avoid the admin- 
istrative procedure provided for the settlement of 
work-assignment disputes. 

(2) Board Action. It is possible that in certain 
situations a determination rendered in a section 10(k) 
hearing could be made enforceable by Board action. 
In many cases the members of the two competing 
groups of employees will also be members of the dif- 
ferent bargaining units, delineated by the Board and 
represented by Board-certified bargaining representa- 
tives. 

When there is no Board certification of bargaining 
representatives, either because a short duration of 
employment precludes the establishment of permanent 
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units, or because representatives are recognized by 
the employer without certification, there may never- 
theless be a collective-bargaining agreement between 
employee representatives and the employer. An in- 
terpretation of the employer’s contracts with the repre- 
sentatives of two competing employee groups might 
be used by the Board as a basis for determining which 
employees should perform particular work. 

In spite of the various considerations mitigating its 
effect, the lack of specific power to take direction 
action against a noncomplying employer remains a 
serious objection to requiring the Board to determine 
work-assignment disputes independently of the em- 
ployer’s judgment. Nevertheless, it seems desirable for 
the Board to make such a determination. At the very 
least, the employer should be given the opportunity 
to comply; if he does not, the union representing the 
employees favored by the Board’s decision should be 
permitted to make its own decision whether to strike 
and thus assume the risk of responding to a judgment 
for damages. 


Ill. THE ROLE OF PRIVATE ARBITRATION 


The Board has consistently interpreted section 10(k) 
so as to confer an important role upon voluntary meth- 
ods of adjustment of work-assignment disputes, which 
are made a part of the statutory scheme in the proviso 
to section 10(k). In a recent case, the Board indicated 
that it would proceed to a presection of the unfair- 
labor-practice charge if one of the parties failed to 
comply with its agreement to make a private settle- 
ment. 

It is likely that this altered practice will tend to en- 
courage parties to utilize private forums, particularly 
the National Joint Board. The National Joint Board, 
which was set up by contractors and unions to settle 
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work-assignment disputes in the construction and 
building trades industry, has been remarkably success- 
ful in eliminating work stoppages resulting from these 
disputes and, consequently, in relieving the Board of a 
burdensome share of these problems. The interpreta- 
tion of section 8(b)(4)(D) recommended in these pages 
should have a comparable effect in encouraging the 
parties to rely on private settlement. The employer in 
particular would be more likely to use a private method 
of settlement, since he would no longer be motivated 
to withhold a binding commitment to submit to a 
private forum in order to be free to use his absolute 
prerogative to assign work. In the same manner a 
union which might depend upon its economic strength 
to induce a favorable assignment by the employer 
would, under the suggested interpretation, no longer 
have a reason not to become a party to a private agree- 
ment for the settlement of work-assignment disputes. 

It seems particularly desirable to achieve settlements 
in this way, since the alternative method apparently 
requires a strike against the employer’s original as- 
signment in order to reach a determination by the 
Board under section 10(k). 

It is not the purpose of this note to suggest the 
criteria which the Board should adopt for making its 
determination in a section 10(k) proceeding. Any 
criteria adopted should, in addition to effecting some 
reconciliation of the various interests involved, seek to 
establish a consistent set of standards which would 
stand as precedents to the employer, in making assign- 
ments, and to unions, in deciding whether to strike for 
the work. Presumably, when the employer’s original 
assignment accords with the Board precedents, the 
decision would be that a strike would be futile. In view 
of the success and experience of the National Joint 
Board, it seems likely that the NLRB would borrow 
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heavily from the criteria which the Joint Board uses. 
This would not only discourage forum shopping, but 
it would also tend to create an overall stability in the 
industries concerned, and consequently would result in 
a general diminution of work stoppages. 








Organizational Effectiveness 
Under Stress 


Condensed from an article by Chris Argyris, published in 
38 Harvard Business Review 137-146 (May-June 1960), 
and printed with permission from Harvard Business Re- 
view. Business address: Graduate School of Business Ad- 
ministration, Harvard University, Soldiers Field, Boston 
63, Massachusetts. Single copy price, $2.00. 


In 1958 I wrote an article for this magazine raising 
questions about what makes an organization healthy. 
Of particular interest to businessmen, judging by 
their reactions, was a discussion of “Plant 5” where 
employees were willing to produce but were apathetic 
and not involved in the company. 

There are two basic themes in these comments from 
businessmen: 

(1) Is a company full of apathetic, indifferent, 
hourly employees necessarily unhealthy? Why is it not 
an ideal situation to have employees who are willing 
to be led and who are not too involved in the company? 
Let management have the involvement, creativity, and 
new ideas. 

(2) Why does not the management of Plant 5 ap- 
ply more pressure for production? Could it not get 
much more out of these people if it showed more lead- 
ership and push and tightened up on costs? 

These themes represent important but conflicting 
managerial philosophies. Those who use the latter 
philosophy—let us call it, for convenience, the “pres- 
sure approach—strive to achieve a healthy profit pic- 
ture through the appliction of continual pressure on 
the employee to reduce costs and to increase produc- 
tion. They accept the resulting employee dissatisfac- 
tion and hostility as inevitable. They disagree flatly 
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with those who use the first philosophy—what might 
be labeled the “be nice” approach. Here the execu- 
tive prefers to apply less pressure and expects in re- 
turn that the employees will be “good” people who 
“don’t get into management’s hair and will permit 
managers to run the plant as they desire.” 

Research has shown that the “pressure” philoso- 
phy leads to fairly certain losses and few potential 
gains. We have not, however, known much about the 
soundness of the “be nice” approach. In this article 
I shall present the findings of a new research study 
showing that, while the latter philosophy leads to few 
personnel or production problems in an organization 
that is “coasting along,” it may not be well suited to 
the management that strives for expansion and in- 
creased efficiency. 


DIFFERENT CONDITIONS 


In order really to test the philosophy, it must be 
studied under stress. In such circumstances the basic 
weaknesses, if any, will come to the surface and can 
then be more readily examined. With the help of a 
cooperative and farsighted top management, the op- 
portunity became available to study an organization 
which was very much like Plant 5, but which was un- 
der pressure. 

Plant 6 is a multistory manufacturing organiza- 
tion employing nearly 500 people. It manufactures 
products requiring very little skill and products 
demanding very highly skilled craftsmen. About 
a year ago the management began a new push to cut 
costs and in general tighten up the plant. Pressure 
was applied to cut production waste, errors, and 
“down time,” and to increase the quality. New con- 


trol procedures were introduced and the local plant 
leadership was continually pressured to make the 
plant more efficient. 
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Particularly significant is the social system in an 
organization like Plant 6: 

(1) The major needs of both the high-skill and 
low-skill employees are high wages, job security, non- 
involvement in the “financial health” of the company, 
control over their own immediate work world, and to 
be left alone by management. 

(2) A “psychological work contract” is “signed” 
by the employees in which they promise to produce a 
fair day’s work in return for the fulfillment of these 
needs and having a fair “kitty.” 

Here is how the “kitty” works. Some jobs are 
timed so that one can make quite a lot of money in 
one day if he produces to the utmost of his assumed 
capabilities. However, as is the case in many plants, 
the employees restrict their reported production. They 
do this by simply holding back “tickets” which they 
must turn in if they are to get paid for the work per- 
formed. Thus if any employee produces more than he 
feels (or, in many cases, more than his foreman feels) 
is wise to turn in, he “banks” the tickets in his kitty 
and holds them until a day when he is assigned a 
tough job or when he is not feeling well or when his 
machine breaks down. 

(3) An effective foreman in a firm like Plant 5 or 
Plant 6 is one who: 

. Keeps everyone busy with work. 

. Gives out the jobs in a fair manner so that all em- 
ployees have an equal share of the tough and easy 
jobs. 

. Makes certain everyone goes home at the end of the 
week with a fair average take-home pay. 

. Leaves the employees alone. 

(4) The resulting “passive” foreman leadership 
makes management dissatisfied. Executives wish 
that the foremen would manifest more active, striving, 
pressuring characteristics toward the employees. 
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(5) Management reacts to passive foreman leader- 
ship by applying more pressure on the men. Also, 
partially as a result of the dissatisfaction with the 
foremen, the top executives constantly make “visits” 
throughout the plant talking directly with the employ- 
ees. Although these visits act to increase the employ- 
ees’ satisfaction, they also tend to increase the fore- 
men’s dissatisfaction. 

As long as no important change is forced on the 
system, the employees in a situation like that described 
are likely to continue to be alienated, apathetic, and 
noninvolved in the company. They will probably pro- 
duce well, like their company and management, hard- 
ly ever be absent or leave, express few grievances, be 
highly loyal, and show little interest in unionization. 
The foremen, on the other hand, will continue to be 
frustrated, to feel themselves “second-rate” decision 
carriers who are weakened by top management’s 
“visits” and who have little influence over the em- 
ployees. Top management will continue to view the 
foremen as “weak links” and the employees as 
“strong links” in the firm. These attitudes will tend 
to reward the employees and maintain their high state 
of satisfaction, but perpetuate the frustration and dis- 
satisfaction of the foremen. 


FUTILE TRAINING 


A natural question asked by managers at this point 
is what might be done to improve the situation in or- 
ganizations like Plants 5 and 6 without changing man- 
agement’s basic philosophy. For example, why not 
develop better foremen with a rigorous training 
course? If the workers are happy and doing good 
work, why not leave management’s relations with 
them exactly as they are, and worry only about the 
supervisors? 
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It is said that “foremen can be changed with a 
good training course and more personal contact from 
middle and top management.” It is also said that “all 
they need is to be helped to feel that they really are 
a part of management.” The first statement, in my 
opinion, assumes that foremen are passive because they 
lack something and therefore are incompetent. The 
latter assumes that foremen do not feel they belong 
with top management. 

However, the foremen see themselves and their sit- 
uation differently. They are passive leaders because 
this is the leadership behavior that will influence the 
employees to produce well, to be loyal, and to show 
a low absentee, turnover, and grievance rate. They 
feel they belong, but their sense of belongingness is 
not limited to management. They feel they belong to 
the whole organization. It is their sense of belonging- 
ness to, and feeling of responsibility for, the company 
as a whole that leads them to behave the way they 
do. 

No matter how good a training program is offered, 
these foremen, if they are to act responsibly, will re- 
turn to their work situation and continue their passive 
leadership and adherence to the psychological con- 
tract. In their eyes, only a management that wants to 
be punitive will tend to see leadership training as a 
measure that really makes sense. 

Nor, continue the foremen, will personal contact 
help the situation, especially if management enters 
into this activity with the assumption that the super- 
visors are at fault. The assumption will only tend to 
influence management to act in such a way as to 
prove to the foremen that they are viewed as being 
“second-rate.” Once the foremen sense this attitude, 
they will tend to feel even more hurt and misunder- 
stood. They will tend to suppress their resentment and 
will act overtly as if they agree with top manage- 
ment. 


42 





















ORGANIZATIONAL EFFECTIVENESS UNDER STRESS 


Because the foremen do not communicate how they 
really feel, top management will interpret their be- 
haviour to mean that they accept its view. Once mak- 
ing this interpretation, executives will tend to become 
extremely irritated when they see the foremen con- 
tinuing their old behavior. Thus we have a situation 
where increased personal contact may tend to increase 
misunderstanding and irritation. Our research shows 
that this is precisely what is happening in Plant 6. 

Of course, one of the troubles with trying to change 
the foremen is that they cannot be singled out and 
dealt with as an isolated group. Employees and fore- 
men are intimately interrelated as parts of a social 
system, and we know from many research studies that 
it is impossible to change a crucial part of a system 
without influencing many of the other parts. Manage- 
ment must therefore be willing to deal with the em- 
ployees differently if it wants to do something about 
the foremen. 


IMPACT OF STRESS 


Let us turn now to the hourly workers in organiza- 
tions like Plants 5 and 6. In view of the fact that they 
have been productive in the past, would management 
do well to keep them that way by maintaining its “be 
nice” philosophy and try to live with its foremen 
troubles? 

Management will have few if any difficulties with 
the employees or their production as long as it is will- 
ing to accept their alienation, noninvolvement, and 
apathy; as long as it is willing to provide high wages 
and benefits; as long as it leaves the workers alone; 
and as long as it contemplates no important changes 
in the system. A philosophy that features the develop- 
ment of “happy” workers who are not too involved in 
the firm will tend to work only as long as the firm 
does not desire to grow and develop and/or as long 
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as the company is in a very sound financial position 
with little prospect of competition. 

Let us now turn to the data obtained in Plant 6 
concerning the impact of stress on a company with a 
“be nice” philosophy. I will begin by describing man- 
agement’s initial strategy for introducing the cost re- 
duction and control program. 

Management reasoned that since it always main- 
tained a policy of motivating employees by means of 
high wages, high benefits, and high job security, it 
would be best to begin the cost reduction in areas 
that had the least influence on wages, benefits, and job 
security. As a result, management decided to reduce 
the kitties but to accomplish the reduction in such a 
way that employees would not lose any money. 

A notice was posted that, effective at a certain date, 
no employee could hold more than one day’s kitty. 
All kitties then held, no matter what their size, were 
to be paid off in full by management. Moreover, ef- 
fective as of the same date, the foreman in each de- 
partment was to hold the kitty for each employee. 

To overcome the expected resentment, management 
counted on its plans to hold employee wages high 
and to show that the new program would, in the long 
run, increase employees’ job security. Also, it expect- 
ed foremen and especially middle management to sell 
and push the plan. Finally, executives felt that, since 
their relationships with the employees were cordial 
and warm, they could make more visits to discover any 
major discontent, and act accordingly. 

How have these tactics worked out? 

Our studies of Plant 6 show that since the kitty is 
closely related to the employees’ need for control of 
their income and pace of work, its reduction is re- 
sented—even though management clearly guarantees 
to the employees that their wages and job security 
will not be affected negatively. Moreover, since the 
kitties are higher for the high-skill workers, the new 
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policy is seen as being more punitive by 100% of them 
(whereas only 50% of the low-skill employees see it 
this way). This is very disturbing to the high-skill 
employees because they have had constant contacts 
with upper management and view themselves as the 
real backbone of the company, as the workers who 
give the company a world-wide reputation of excellence 
in the manufacture of its products. 

Although the employees resent the pressure, it does 
not follow that they do not understand the necessity 
for it. Many of the high-skill and low-skill workers 
speak understandingly of the necessity for cost reduc- 
tion. What makes it so disruptive is that they are 
experiencing a curtailment of their ability to control 
their work—a need so important that they consider 
it a part of the core of the psychological work con- 
tract. From the employees’ view, this is the first time 
management has violated the psychological work con- 
tract. They have begun to think that nothing is 
guaranteed or sacred any more. Maybe the psycholog- 
ical contract ought to be in writing! 

So much for the actual feelings of workers. Now, 
what do they say to management? The employee- 
management relationship was described by both 
groups as most amicable in the past. Therefore, it is 
not easy for the employees to express hostility and 
resentment toward top executives now. Employees 
will tend not to express their pent-up resentment to- 
ward, or in front of, the foremen. They think of the 
foremen as ineffective and having little influence. 

Where and how will these pent-up feelings find ex- 
pression? Two factors influence employees to contact 
middle management: 

(1) Since they believe their foremen have little 
influence, they quite naturally turn to the middle man- 
agement. 

(2) Since top management, too, tends to perceive 
the foremen as “weak” and “passive,” it urges the 
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middle managers to take a more active and direct 
role in “selling” and “pushing” the cost-reduction 
program to employees. 

Middle managers, accordingly, must increase their 
contacts with, and the pressure they place on, the 
employees. It is not surprising to learn, therefore, 
that 77% of the workers view middle management as 
being “too dominating,” “too damn easily upset,” 
“pressure boys,” and “ready to give hell but no 
praise.” 

The more middle managers push and take on the 
duties of the foremen, the less the foremen develop. 
Further, the more top management distrusts the fore- 
men, the more it pushes the middle managers to take 
a more active role. It is not long before middle man- 
agement becomes a tired and harried group of indi- 
viduals trying to perform two jobs while simultane- 
ously realizing that this makes the foremen feel worse. 

Under stress, therefore, Plan 6 becomes a situation 
where middle management is forced to behave in a 
way which is ineffective and which blocks the develop- 
ment of the foremen. It is possible to predict that as 
the necessity for pressure continues, top managers will 
have to increase their direct contacts with middle 
managers and with foremen. In short, just as middle 
management found it necessary to take on some of the 
foremen’s duties, the top men will tend to take on 
some of the duties of middle management. The point 
I am making, in other words, is that an apathetic, 
noninvolved employee group can slowly but surely 
drag down the level of excellence and competence of 
all levels of management. 

Top management faces an almost insuperable prob- 
lem in analyzing a situation of this kind correctly. No 
matter how earnest its intentions, it receives only cer- 
tain kinds of feedback from employees. It may seek 
the truth but be unable to get it. 
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CONSEQUENCES OF FRUSTRATION 


How do the employees’ pent-up feelings affect qual- 
ity of production, absenteeism, turnover, waste in 
manufacturing, and the desire for unionization? 

Lately there has been an increasing tendency to 
underestimate the importance of worker feelings on 
actual performance. This tendency is a natural reac- 
tion to the overemphasis of some personnel programs 
on the establishment of good human relations and 
happy employees. Employee satisfaction (in the deep 
sense of the word) is extremely important to the health 
of the company. 

An important impact of the cost-reduction pro- 
gram in Plant 6 is that it increases the anxiety the 
employees have about making a day’s pay every day. 
The employees experience internal pressure to keep 
producing until they have earned a day’s pay. It is 
significant that in Plant 6 the workers report con- 
siderably more self-inflicted pressure than in Plant 5 
—73% of the low-skill and 87% of the high-skill em- 
ployees in Plant 6, as against 39% of the low-skill and 
43% of the high-skill employees in Plant 5. 

Since the employees now feel the anxiety of “not 
making out” daily, and since they press themselves 
every day to produce enough to earn a fair day’s pay, 
it is not difficult to see why they report that they no 
longer tend to worry as much about quality as the 
company wishes. Of especial importance is the fact 
that a greater proportion—20% more—of the high- 
skill employees are less interested in quality work. 

A decrease in the quality of work, we can predict, 
will produce an increase of pressure from manage- 
ment for better quality control. More inspectors and 
tighter standards will be added. Actual events in Plant 
6 confirm the prediction. In an interview with the 
top plant managers six months after our study ended, 
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they reported that the number of inspectors to check 
quality has by necessity been increased nearly 20%. 
Moreover, they expect to add more inspectors in the 
future. The increased use of inspectors may bring 
with it tighter controls of quality. It may also lead 
to the employees feeling even less responsibility for 
the quality of their work. 

There is a good deal more bickering and arguing by 
employees for the “easy” and “tough” jobs in Plant 
6 than in Plant 5. Also a majority of employees in 
Plant 6 describe their relationships with workers as 
“not very friendly” whereas only a minority do in 
Plant 5. 

One by-product of employee rivalry is that it re- 
duces the opportunity to develop strong, cohesive, in- 
formal work groups. The lack of such groups acts to 
inhibit even further the employees’ communication of 
hostility and resentment toward, or in front of, top 
management. They tend to be afraid of the conse- 
quences of “telling the truth” if management reacts 
to their hostility in a negative manner. 

The more mature employees in Plant 6 tend to de- 
sire unionization, be absent more frequently, and de- 
crease the quality of their work. The reason, I believe, 
is that unionization, absenteeism, less interest in qual- 
ity, and so on, are ways employees have to adapt to the 
frustration and conflict that they experience on the 
job. The greater the frustration, the greater the need 
to do something about it, especially if the workers’ 
reaction is likely to be perceived as hostile by man- 
agement. 

The high-skill employees are hardest hit because they 
aspire to be more independent, less submissive, and 
to use more of their abilities. According to our data, 
these men are the more mature workers also. And the 
gap between the needs the employees wish to fulfill and 
the opportunities the company offers for need fulfill- 
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ment is greater for them than for others. Frustration 
and conflict will therefore tend to be highest for them, 
too. 

As for turnover and absenteeism, the results are al- 
so as might be expected. Wherever accurate data are 
available, the high-skill departments in Plant 6 have 
higher turnover and absenteeism rates than the high- 
skill and low-skill departments in Plant 5. While ab- 
senteeism in Plant 5 is so low that no records are kept, 
absenteeism in Plant 6 averaged from 3% to 3.9% dur- 
ing the year of the study. 

The high-skill departments in Plant 6 have a con- 
sistently worse record than the low-skill groups in the 
organization. 


CONCLUSION 


Our study leads to the following conclusions: 

(1) The policy of minimal pressure and “being 
nice” to the employees will tend to show few human 
or production problems as long as no new demands 
are made on the organization—as long as organiza- 
tional stability is possible and/or valued over growth. 

(2) Stability, however, does not tend to be toler- 
able to a management whose basic philosophy is to 
grow and develop. If a plant’s corporate management 
holds to the “grow-or-die” philosophy, supervisors 
and workers can never rest on their laurels. They will 
always be asked to find new ways to cut and control 
costs. 

(3) Under pressure for cost reduction, the follow- 
ing will tend to occur in a company like Plant 5 or 
Plant 6 with a “be nice” philosophy: 

. Since high-skill and low-skill employees are not 
accustomed to pressure, they will tend to resent it 
even though by the standards of other plants the 
amount of pressure is small. 
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. The resentment will be higher in the high-skill 
departments and lower in the low-skill departments. 

. Low-skill and high-skill employees will not tend 
to express their resentments openly in front of man- 
agement or the foremen. 

. Low-skill and high-skill employees will tend to 
project most of the blame for their tension on the 
middle management. 

. Middle managers will not feel understood by top 
management. They will tend to react by increasing 
the pressure downward. 

. Since the foremen view themselves as being sec- 
ond-rate, their tendency will be to coerce the middle 
managers to take on the responsibility for the pressure. 

. Top executives will tend to require middle man- 
agement to “carry the ball” for the pressure, because 
they lack confidence in the foremen. 

. Self-inflicted pressure to “make out” every day 
will increase, especially among high-skill employees. 

. The quality of work will decrease, especially among 
the high-skill employees. 

. Competition and rivalry among employees will in- 
crease and friendliness will decrease. 

. Employees will find it difficult to create cohesive 
informal groups. 

. The more mature employees will tend to desire 
unionization more, be absent more frequently, quit in 
greater numbers, and find it more difficult to achieve 
their own production standards. 

What should be done about this situation? Actually, 
we have only begun to see the difficulties involved 
in understanding organizational health; the research 
described in this article is just the first of a necessary 
series of steps that need to be taken. Defining the 
problem is the crucial part. If we can come to under- 
stand all the relevant factors involved in organiza- 
tional illness and health, recommendations will flow 
easily and swiftly. 
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ORGANIZATIONAL EFFECTIVENESS UNDER STRESS 


In the Department of Industrial Administration at 
Yale University we are developing a very tentative 
model of organizational health which may help the 
manager to ascertain what is the proper “mix” of in- 
dividual needs and organizational demands under spec- 
ified conditions. This is a long-range project. In the 
meantime, studies like the ones of Plants 5 and 6 help 
to acquaint managers with some of the reasons for 
their problems. It can also be hoped that such studies 
will save some firms from committing themselves to 
policies like those adopted by Plants 5 and 6. 

The organization needs the individual just as much 
as the individual needs the organization. Each is in- 
complete without the other. Herein lies the strength 
of cooperation and the basis for developing it further. 








Section 701(a) of the Labor- 
Management Reporting and 
Disclosure Act of 1959 


Condensed from an article published in 108 University of 
Pennsylvania Law Review 587-600 (February, 1960), and 
printed with permission from the University of Pennsyl- 
vania Law Review. Business address: University of Penn- 
sylvania Law School, 3400 Chestnut Street, Philadelphia 
4, Pa. Single copy price, $1.50. 


It is the purpose of this comment to analyze section 
701(a) * Title VII of the Labor-Management Report- 
ing and Disclosure Act of 1959 which, designed pri- 
marily to eliminate labor law’s notorious no-man’s 
land, manifests also a new congressional policy toward 
the exercise of jurisdiction by the National Labor Re- 
lations Board. 


THE STATUTE AND ITS HISTORY 


Section 10(a) of the Taft-Hartley Act was interpret- 
ed as giving the Board discretionary jurisdiction over 


*“(1) The Board, in its discretion may, by rule of decision or 
by published rules adopted pursuant to the Administrative Proce- 
dure Act, decline to assert jurisdiction over any labor dispute 
involving any class or category of employers, where, in the opinion 
of the Board, the effect of such labor dispute on commerce is not 
sufficiently substantial to warrant the exercise of its jurisdiction: 
Provided, That the Board shall not decline to assert jurisdiction over 
any labor dispute over which it would assert jurisdiction under 
the standards prevailing upon August 1, 1959. 

“(2) Nothing in this Act shall be deemed to prevent or bar any 
agency or the courts of any State or Territory (including the Com- 
monwealth of Puerto Rico, Guam, and the Virgin Islands), from 
assuming and asserting jurisdiction over labor disputes over which 
the Board declines, pursuant to paragraph (1) of this subsection, 
to assert jurisdiction.” 
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labor disputes involving unfair labor practices where 
the amount of interstate commerce affected was more 
than that to which the de minimis maxim would be 
applied. In recent years, blanket standards framed 
primarily in terms of dollar volume of interstate busi- 
ness of the employer involved—“yardsticks” estab- 
lished arbitrarily as general rules of proceeding, first 
enunciated in individual adjudicative proceedings be- 
fore the Board, then published by press release— 
have acted as guides to Board jurisdictional decisions. 
The Board could and did revise the standard period- 
ically, and regarded itself as free to refuse to follow 
them altogether in specific cases. Where the Board 
declined to exercise its jurisdiction complainants 
naturally sought relief elsewhere—from state labor 
agencies and courts. The validity of such recourse 
was tested by the Supreme Court in Guss v. Utah, 
Fairlawn, and the first Garmon case. The Court held 
that in the absence of a cession agreement, Board 
declination, actual or potential, did not create state 
power to enjoin conduct which the states were other- 
wise precluded from enjoining. The states were “oth- 
erwise precluded” by operation of the federal pre- 
emption doctrine. Although a few exceptions to this 
formula were recognized—cases involving violence, 
threats of violence, mass picketing—a wide class of 
cases was thus put out of the reach of either federal 
or state control. Congress’ own solution is section 
701 (a). 

Debates on the floor of Congress stressed that the 
statutory language would repudiate Guss. Further, 
the debates indicate an understanding that, while the 
states are empowered to act subsequent to Board dis- 
missal in any particular case, dismissal is not pre- 
requisite to state action: the states are permitted to 
act wherever the Board would decline under its juris- 
dictional standards. But this much could have been 
accomplished by subsection (2) alone. Subsection (1) 
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obviously speaks not to the states but to the Board, 
with intent to limit the means by which, and the condi- 
tions under which, the NLRB may decline to exercise 
its jurisdiction. That 701(a)(1) is meant hereaft- 
er to be the only vehicle for exercise of NLRB discre- 
tion to refuse to hear a case seems clear. A statutory 
authorization under specific condition and subject to 
express proviso must be regarded as exclusive. The 
competence of the states under subsection (2) extends 
only to disputes “over which the Board declines, 
pursuant to paragraph (1) of this subsection, to as- 
sert jurisdiction.” If the NLRB retains power to de- 
cline under any authority other than subsection (1), 
the no-man’s land continues, pro tanto, to exist—a 
clear perversion of the congressional purpose. Since 
the “may decline” clause, then, leaves the Board only 
the alternatives of accepting jurisdiction or invoking 
701(a)(1), it becomes important to examine the re- 
strictions of that section. 

Prior to the enactment of 701(a) judicial review of 
NLBEB assertions of, or refusals to assert, jurisdiction 
was extremely limited. Examining such Board action 
under sections 10(e) and (f) of the Taft-Hartley Act, 
the courts of appeals had uniformly held that the ex- 
ercise of its jurisdiction was a matter for the dis- 
cretionary judgment of the Board; and while instances 
of judicial intervention both to restrain and to compel 
that exercise may be found it is clear that “the gen- 
eral rule (was) that, where the Board has jurisdic- 
tion, . . . whether such jurisdiction should be exer- 
cised is for the Board, not the courts to determine.” 
The significance for section 701(a)(1) of these lines 
of cases is their clear establishment of the principles 
that, (a) while absent statutory limitation the courts 
will not impinge on NLRB jurisdictional discretion, 
(b) judicial power lies to enforce whatever restric- 
tions Congress puts on that discretion. 


54 














ANALYSIS OF SECTION 701(a) 


THE STATUTORY LANGUAGE 


Four qualifying clauses in 701(a)(1) demand exami- 
nation. These will be discussed from the perspective 
of the inquiry whether, and to what extent, each offers 
a lever for judicial control of NLRB jurisdictional dis- 
cretion. 

(1) By rule of decision or by published rules adopt- 
ed pursuant to the Administrative Procedure Act. 
The Board has never used APA procedures for the 
promulgation of its “yardsticks,” although no doubt 
empowered to do so; rather it has announced them 
first in the context of litigation. Against this back- 
ground, what does the italicized phrase demand? Pub- 
lished rules seems clear, both in its referent and in 
the procedure requisite. Rule of decision is consider- 
ably less so. In light of the NLRB practice of announc- 
ing yardsticks by decision, and especially in view of 
the need for articulate clarity of jurisdictional bound- 
aries if 701(a)(2) is to be effectively implemented, 
rule of decision may be read to demand a categorical 
yardstick. The significance of this alternative, and 
perhaps its resolution, depends upon how the entire 
by-clause is read. Does by mean pursuant to (dismiss- 
al may only be pursuant to a policy previously ar- 
ticulated by ...)? Or does it mean through the 
mechanism of (dismissal may be operated, in any case, 
through the mechanism of ...)? The former read- 
ing seems called for inasmuch as published rules, also 
modified by by are norms, not self-operative mecha- 
nisms. But the latter reading better suits the historic 
context of rule of decision—as principles governing 
decision, not principles arising from it. In any event 
there remains the question as to whether the two 
modes, rule of decision and published rules, are in- 
tended to be delimited alternatives (only by .. .) or 
to constitute a permissive catchall which exhausts all 
methods, and thus presents no limitation at all. 
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The numerous possible readings allow a number of 
different degrees of judicial control: The Board has 
been relatively articulate in the past and will no doubt 
continue to be so. Litigants will not be quick to raise 
the issue, since a faster and surer remedy for the 
complainant whose charge is dismissed will presum- 
ably be found in the state courts. Nevertheless, pos- 
sibilities of judicial control remain and may be ac- 
tualized. 

(2) Any class or category. In the light of Office 
Employees and Hotel Employees this language takes 
on significant illumination. At the least, Congress 
seems to have intended to repudiate whatever impli- 
cation might have been found in those decisions that 
the Board had no power to erect blanket patterns of 
exclusion. The significant question under the clause 
is whether the congressional purpose goes to the other 
extreme and prescribes that the agency can decline 
jurisdiction only by classes and categories, not by 
ad hoc appraisal of the effect upon commerce of any 
particular labor dispute. The latter reading would ac- 
cord with what has been said above as to the clarifi- 
catory function of 701(a)(1), and with a reading of 
other language of the subsection which stresses rules 
of decision and published rules. 

(3) Where, in the opinion of the Board, the effect 
of such labor dispute on commerce is not sufficiently 
substantial. It might perhaps be argued that this leg- 
islative specification of the test requires an explicit 
NLRB finding of insubstantial effect in every case, 
but such a construction would be untenable in light 
of the class-exemption language and the rule-making 
provision. What the statute does do is two fold. It 
precludes the Board from abstaining on any ground 
other than one which makes reference, directly or 
mediately through yardsticks which make such refer- 
ence, to quantum of effect on interstate commerce (a 
limitation of relatively little practical impact since 
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the Board has not utilized, and is not likely to utilize, 
any other justification). Second, so long as the Board’s 
decisions or standards make the appropriate reference, 
the in the opinion of the Board phrase operates to 
make the finding of insubstantiality virtually unre- 
viewable. 

(4) The Board shall not decline to assert jurisdic- 
tion over any labor disputes over which it would as- 
sert jurisdiction under the standards prevailing upon 
August 1, 1959. By this August 1 proviso Congress 
has imposed a definitive substantive restriction upon 
the power of the Board to decline jurisdiction—a class 
of cases which, no matter by what procedures or under 
the justification of what rationales, the NLRB may 
not refuse to hear. But the critical question is who 
is to expound the content of that class—which organ, 
as between Board and courts, is to be the interpreter 
of the standards? What if the complainant asserts 
that he would have been heard on August 1 under an 
exception to the published yardsticks? What if 
questions of construction and application of the yard- 
sticks arise—refinements and distinctions within the 
inflow-outflow concepts, operation of the standards in 
the context of peculiar transactions, categorization of 
an employer for purposes of the standards? Concep- 
tually these applications of the standards and the 
standards themselves could also be regarded as ques- 
tions of fact, virtually immunized from judicial review. 
Or conceptually they might be regarded as questions 
of law, incorporated by reference into 701(a)(1). 
Neither conception is helpful. The issue, posed most 
strongly from the perspective of agency autonomy, is 
whether Congress intended to withdraw from agency 
control a set of standards, developed flexibly within 
the administrative mold and in mid-course of articu- 
lation, and deliver them into the relatively inexperi- 
enced hands of the courts? Posed most strongly the 
other way, the same issue is: did Congress, which 
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threw open a wide range of agency discretion delimit- 
ed by a single express proviso, intend to leave the 
bounds of that proviso also to be drawn by agency 
discretion? 

For purposes of limitation the enactment has adopt- 
ed the Board’s own yardsticks, the product of its ma- 
tured experience in light of its capacities for efficient 
operation and of the needs of that sphere of the na- 
tional economy which it administers. While the courts 
will undoubtedly view with great respect such Board 
interpretations of its August 1 standards as represent 
a consistent and logically proximate extension of 
them, any Board curtailment of its jurisdiction which 
would represent a shift away from the policy embodied 
in those standards will be liable to judicial override. 
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Wage Escalation and Inflation 


Condensed from an article by Jules Backman, published 
in 13 Industrial and Labor Relations Review 398-410 
(April 1960), and printed with permission from the In- 
dustrial and Labor Relations Review. Business address: 
Industrial and Labor Relations Review, Cornell University, 
Ithaca, New York. Single copy price, $1.75. 


Wage escalator clauses have become of considerable 
importance in the United States and in various for- 
eign countries during the two decades following the 
outbreak of World War II. However, in most countries 
in which wage escalation is used there has been con- 
siderable concern over the inflationary effects of this 
wage-price link. The following analysis reviews, first, 
some of the reactions to wage escalation in various 
countries. Then the manner in which wage escalation 
may contribute to price inflation is examined. This 
is followed by a consideration of how wage escalation 
can be arranged so as to dampen the price effects. 
Finally, wage reopening clauses are considered as an 
alternative to wage escalation. 


RECENT EXPERIENCE WITH WAGE ESCALATION 


There is a wide consensus throughout the world that 
wage escalation has inflationary effects and that a 
modification of such clauses is a necessary element of 
any program to control inflation. 

In comparing wage increases in industries with and 
without wage escalation, it must be kept in mind that 
many of those with wage escalation have been the 
“nattern-setting” industries in the United States. 
Steel, automobiles, electrical equipment, meatpacking, 
and railroads long have set the pace for wage changes 
in other industries. It is not surprising, therefore, to 
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find similarity in the magnitude of settlements wheth- 
er or not escalator clauses are included in contracts. 
Wage increases obtained under contracts containing 
wage escalation clauses undoubtedly affect the magni- 
tude of raises negotiated in other industries under re- 
opening clauses or under new contracts. Would the 
over-all increase in wages in the industries which now 
have escalation be the same in the absence of such 
clauses? We have no way to answer this question. 
Parallel behavior of wages in industries with and 
without escalation reflects to some extent the prior 
increases granted under escalation; such behavior is 
not an independent confirmation of what would have 
happened in the absence of escalation. 

Wage escalation, by providing for higher labor costs 
at more frequent intervals, creates pressure for higher 
prices at an earlier date—the magnitude of the pres- 
sure depending upon the timing of changes in output 
per man-hour. Such increases in costs during a period 
of prosperity are readily passed on to the consumer 
and hence result in higher prices which must be con- 
sidered later by collective bargainers in other indus- 
tries. 

As escalation operates, it clearly has moved forward 
the date of wage increases because they are made at 
frequent intervals even in response to fractional 
changes in the consumer price index. One result has 
been steady pressure of higher wage costs upon prices. 


WAGE ESCALATORS AND COST-PUSH INFLATION 


Higher wages to compensate for increases in the 
cost of living are no different from any other wage 
increases. An evaluation of their inflationary effects, 
therefore, must be considered within the same frame- 
work as that applied to any increase in labor costs. 
The fact that such escalator clauses may mean more 
frequent wage increases or that they take place au- 
tomatically does not change this basic assumption. 
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Unlike negotiated wage increases, however, those re- 
sulting from the operation of escalator clauses are 
based on only one factor, the rise in living costs; no 
consideration or weight is given to such other signifi- 
cant factors in wage determination as productivity 
and comparative wages. Wage escalators only seek 
to maintain the same level of real earnings for work- 
ers and not to increase it, as some of the other criteria 
seek to accomplish. 

When escalator clauses are provided in addition to 
general wage increases, as under the General Motors 
Corporation annual improvement factor, the probabil- 
ity of some wage inflation ordinarily would be in- 
creased. This is especially so if cost-of-living wage 
increases become effective. The probability of wage 
inflation is magnified when increases in nonwage bene- 
fits are granted in addition to the annual improvement 
factor wage increase. 

Only if the rise in labor costs resulting from higher 
wages and improvements in nonwage benefits exceed 
gains in output per man-hour would a company ex- 
perience higher unit labor costs. The larger the wage 
escalation under these circumstances, the more proba- 
ble it is that price increases would develop. 

It is more probable that the combination of a cost- 
of-living adjustment and an annual improvement fac- 
tor (plus nonwage benefits) would increase wage costs 
in excess of the rise in output per man-hour. The exact 
magnitude of the excess will be determined largely by 
the magnitude of the wage escalation. Thus, the 
greater the price inflation, the more likely it is that 
there will be a substantial wage inflation. And the 
more substantial the wage inflation, the greater the 
rise in unit labor costs. 

When unit labor costs rise, a firm is faced with one 
or more of three alternatives: (1) prices can be raised, 
or (2) profit margins can be narrowed, and/or (3) 
other costs can be reduced. Since labor costs, direct 
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and indirect, often are the most important costs, pro- 
grams to reduce costs usually result in an increase in 
unemployment. 

During periods of economic expansion, it is probable 
that the rise in unit labor costs will lead to a rise in 
prices and possibly to some shading of the margin 
of profits. It is also probable, under these conditions, 
that prices will rise and the accompanying escalation 
will contribute to a larger amount of wage inflation. 
This, in turn, would contribute to still further pres- 
sure for price rises. Accordingly, it is probable that 
wage escalation contributes to price inflation during 
periods of economic expansion. In the latter stages of 
a boom, the magnitude of wage inflation may be fur- 
ther increased if output per man-hour tends to lag, as 
was true in the 1956-1957 period. Thus, the increase 
in wages as prices rise during a boom is offset to a 
smaller extent by increases in out-put per man-hour. 
As a result, unit labor costs rise more rapidly and 
create greater pressure for higher prices. 

Higher wage rates lead to a greater demand for 
goods and services, which also adds to the pressure 
for price increases and helps to support the price ad- 
vances which take place. 

During a period of stable or declining business ac- 
tivity, it will be more difficult, and in many instances 
impossible, to pass on a rise in unit labor costs in the 
form of higher prices. Rather, the tendency would be 
to reduce profit margins and/or to cut costs by re- 
ducing (or not increasing) employment. This is what 
happened in the United States in 1958. 

These effects are unavoidable as a matter of simple 
arithmetic. Unless a company can recover its higher 
unit labor costs by increasing its revenues, it must 
reduce its profit margin or cut its costs or some com- 
bination of both. It is true, of course, that under some 
circumstances, increases in output and sales may be 
of such magnitude that overhead costs per unit de- 
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cline enough to offset in whole or in part an increase 
in unit labor costs. Although such a situation might 
develop during a period of boom, it obviously cannot 
develop generally during a period of recession, since 
one of the main characteristics of such a period is a de- 
cline in output and sales with a consequent rise in unit 
overhead costs. 

A more direct link between higher wages and high- 
er prices is found in the prices of services. Labor is 
the primary cost for many services such as hospital 
care, education, barbering, transportation, repairs, etc. 
As wages increase in industries with escalator clauses, 
similar wage increases fan out into other industries, 
including the services. As the wage increases occur in 
many of these service industries, there is an almost 
automatic response in higher prices. This is prompt- 
ly reflected in a rise in the services components of the 
consumer price index. Unless offset by other price de- 
clines, the total index rises and leads to new escalated 
wage increases. 

Developments in the service sector may take a con- 
siderable period of time, because of the time lag in 
wage adjustments, they may nevertheless be a factor 
of some importance. However, in one sense this time 
lag loses significance when a long term wage-price 
spiral is operating. 

The extent to which wage increases associated 
with escalator clauses affect the consumer price index 
often is not predictable. Thus, a large supply of farm 
products or a bumper farm crop may act to depress 
food prices and provide an offset to other increases. 

Conversely, a small crop for some food products may 
be accompanied by price increases, which either ac- 
centuate a rise in the index or act to compensate for 
other price declines. 

As the foregoing illustrations suggest, there is not 
always a direct cause and effect relationship between 
wage increases and price increases. The precise pat- 
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tern of price behavior is not predictable from the fact 
of wage escalation alone. It is important to determine 
the economic environment in which the wage escala- 
tion takes place. In the short run, many factors may 
operate to affect the wage-price relationship, either 
to weaken it or to strengthen it. In the long run, 
the relationships would tend to be closer as higher costs 
press inexorably upon prices. 


ESCALATOR CLAUSES AND FISCAL OR MONETARY 
INFLATION 


Wage escalation would appear to make its greatest 
contribution to a price spiral when an economy is 
gripped by fiscal or monetary inflation. Wage escala- 
tion acts as an automatic conveyor belt under such 
conditions. 

It is important to keep in mind that wage escalator 
clauses do not become operative until the price index 
records a change. Monetary or fiscal inflation assure 
that this required condition occurs. Because of the 
rise in prices, wages are increased. This increase in 
labor costs takes place in an environment which is 
conducive to raising prices. Accordingly, businessmen 
are certain to seek to recover immediately their high- 
er wage costs by raising prices. This development 
was seen many times in the postwar years. Under 
these conditions, the wage increase becomes a publicly 
acceptable rationale for the price increase which, in 
turn, can be paid because of the rise in incomes. 

Nevertheless, it is only because economic conditions 
are favorable that consumers will pay the higher price. 
Accordingly, it seems clear that this higher price could 
be charged whether or not there was a wage increase. 
The proof of this point is found during periods of 
recession when prices usually are not raised to com- 
pensate for higher labor costs because market condi- 
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tions do not warrant higher prices. In other instances, 
such as in the coal industry, increases in price attribut- 
able to higher labor costs have had to be reversed 
when total effective demand for the product was de- 
clining. In such instances the loss of markets is more 
important than the rise in labor costs. 

In any event, when prices are increased in periods 
of recovery, the stage is set for further escalation 
which, in turn, creates new pressures for price rises. 
These developments have a direct impact on the fed- 
eral budget. Ordinarily, increases in government reve- 
nues lag behind rising expenditures during a period 
E of inflation. Accordingly, the budgetary deficit would 
a expand and inflationary pressures for higher prices 
would be intensified. As these developments led to 

higher prices, the wage escalator would assure the 

next phase of the spiral. Thus, there is created a fiscal 

inflation—wage inflation spiral which would feed on 
; itself as prices rose. 
4 In a similar way, monetary inflation would be in- 
& tensified. The higher wage bill would require larger 
amounts of working capital to finance current pay- 
rolls as well as to carry higher cost inventories. A 
larger amount of credit would be required by business- 
men. As bank borrowings expanded, the magnitude of 
monetary inflation would be increased with further 
repercussions on the general level of prices. This, in 
turn, would move the wage escalator up again. The 
pressures for price rises would be further aggravated 
if the country were simultaneously experiencing fiscal 
inflation. 


DAMPENING THE SPIRAL EFFECTS OF WAGE 
ESCALATION 


Pe mer oe 


In many other countries, these spiral effects are 
dampened by the mechanics of escalation. This is ac- 
complished in one or more ways. 
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1. In a number of countries, the cost-of-living in- 
dex must rise by some minimum amount before wages 
are increased. 

2. Provision is made in various countries for less 
than a proportionate increase in wages, so that work- 
ers share part of the burden of inflation. 

3. A long time interval before changes in wages 
are made may also dampen the inflationary effects of 
wage escalation. 

4. Measuring the changes in the cost of living by 
using an average of the index for two or three-month 
periods instead of monthly indexes is the practice in 
Belgium, for example. 

The foregoing types of provisions in effect in vari- 
ous countries provide for much more lag than is found 
under escalator clauses in effect in the United States. 

It should be emphasized that built-in lags are more 
urgently required as the degree of monetary or fiscal 
inflation becomes greater. Otherwise, the pace of 
price inflation will be speeded up as the inflationary 


impulses from wage escalated areas are promptly and 
automatically transmitted to the nonescalator wage 
area, which in turn would lead to an expansion of 
incomes and increases in unit labor costs. 


REOPENING CLAUSES AS ALTERNATIVE TO 
ESCALATOR CLAUSES 


Any evaluation of wage escalation must consider 
the frame-work of reference within which such clauses 
are adopted. Certainly one major factor in their use 
has been the desire by the parties to negotiate longer 
term contracts and thus to provide greater stability 
to most of the terms of the agreement. 

The elimination of the escalator clauses would mean 
either the end of long-term contracts or the need to 
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provide for some alternative methods of wage adjust- 
ments during the life of the contract. Two alterna- 
tives are (1) predetermined wage adjustments and 
(2) the provision for one or more reopenings to deter- 
mine the need or desirability of a change in wage 
rates or in any other benefit. 

Predetermined wage increases—periodic step-rate 
increases—sometimes are provided in the printing and 
construction industries; but this is too inflexible a 
procedure to be adopted by most industries. It as- 
sumes that the parties have a degree of omniscience 
concerning future events and that collective bargainers 
on both sides of the table will be able to agree in their 
forecasts. Like the escalator, the reopening clause al- 
so is intended to make adjustments for rises in con- 
sumer prices after the date of the agreement. In re- 
opening the wage agreement to reconsider the level 
of wages, however, factors other than the cost of liv- 
ing also may be given some weight. Moreover, this 
type of wage adjustment is permissive, not automatic. 

The shorter the periods between reopenings, the 
closer the results under this type of clause may come 
to wage escalation. Nevertheless, the size of the wage 
increase must still be negotiated—or submitted to ar- 
bitration. Moreover, it is doubtful that wage adjust- 
ment would be agreed upon for fractional changes in 
the consumer price index. Thus, even under these 
circumstances, it seems probable that there will be 
longer time lags than are generally found under wage 
escalation clauses. 

Workers do not receive the same degree of protec- 
tion under reopening clauses that they obtain with 
wage escalation. They must bear part of the burden of 
price inflation instead of being insulated almost com- 
pletely from it. However, they do obtain partial pro- 
tection against price inflation after having shared in 
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the burden for a period of months. It is probable that 
the magnitude of wage inflation will be significantly 
less with reopening clauses than with wage escala- 
tion. The impact upon prices would also appear to 
be less because relatively stable or declining unit labor 
costs are assured for at least a year. 
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SIX CARRIER MUTUAL AID PACT: A NEW CON- 
CEPT OF MANAGEMENT STRIKE STRATEGY 
IN THE AIRLINE INDUSTRY 


Condensed from 60 Columbia Law Review 205-226 (Feb- 
ruary 1960) and printed with permission from Columbia 
Law Review. Business address: Kent Hall, Columbia 
University, New York 27, N. Y. Single copy price $1.50. 


Six Carrier Mutual Aid Pact, No. 9977, CAB, Order 
E-13899, May 20, 1959, aff’d on reconsideration, 
CAB Order E-14563, Oct. 19, 1959. 

In an effort to inhibit strikes and reduce losses 
when strikes occur, six major air carriers in the Fed- 
erally regulated airline industry recently entered into 
a mutual assistance plan whereby the parties agreed 
to pay over to any of their number suffering a strike 
increased earnings attributable to business diverted 
to them as a result of the strike. The courts have not 
yet had occasion to determine the validity of mutual 
assistance as a means of preventing strike losses un- 
der either federal labor legislation or the antitrust laws. 

Section 412 of the Federal Aviation Act, however, 
requires an air carrier to submit to the Civil Aero- 
nautics Board for approval “every contract or agree- 
ment ... affecting air transportation . . . between 
such air carrier and any other carrier for pooling or 
apportioning earnings, losses, traffic, (and) service 
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. .” Inter-carrier agreements must be approved by 
the CAB unless they violate the aviation act or are 
“adverse to the public interest”. 

This Comment will evaluate the Board’s decision in 
Six Carrier Mutual Aid Pact, a case that called for 
a decision as to whether an inter-carrier mutual as- 
sistance plan complied with the standards for ap- 
proval prescribed under section 412 of the aviation act, 
and will consider problems concerning the validity of 
mutual assistance in industries subject to the Labor- 
Management Relations Act and to the full thrust of the 
antitrust laws. 


I. THE CASE 


Six major airlines, in apparent response to a 
threatened series of strikes signed a mutual aid pact 
whereby each carrier agreed to pay any other signa- 
tory all increased net revenues attributable to speci- 
fied strikes shutting down the recipient’s flight opera- 
tions during a one-year period. Compensable strikes 
were those 


called for reasons which include the enforcement 
of demands in excess of or opposed to the recom- 
mendations of a board established by the President 
of the United States under section 10 of the Rail- 
way Labor Act . .. or which has been called 
before the employees have exhausted the proce- 
dures of the Railway Labor Act which is otherwise 
unlawful. 


After submission of the pact to the CAB for ap- 
proval, followed by opposing intervention by four un- 
ions and six supplemental carriers, the Board, with- 
out holding an evidentiary hearing, granted approval 
of the pact subject to elimination of the traffic-shut- 
tling clause, one member dissenting. The Board found, 
inter alia, that because of the lack of any showing that 
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the agreement impeded bona fide collective bargain- 
ing or that Congress intended to forbid such mutual 
aid under the Railway Labor Act, the pact did not 
violate the RLA. The Board further concluded that 
the agreement would not cause disparity in economic 
bargaining strength between carriers and unions suf- 
ficient to jeopardize the statutory objective of stabili- 
ty and efficiency in air transportation. 


Il. MUTUAL ASSISTANCE AND FEDERAL 
LABOR LEGISLATION 


A. The Railway Labor Act 


1. The requirement of good faith collective bar- 
gaining. Although judicial definitions of the good 
faith requirement under the RLA have been infre- 
quent, the few cases litigated have recognized that 
Congress intended the same standards of collective 
bargaining to apply under both the LMRA and the 
RLA and have therefore applied considerations in- 
volved in NLRB and court interpretations of the 
LMRA. 

Seldom has a single act by an employer been taken 
as conclusive evidence of failure to bargain in good 
faith. Rather, the courts have looked to the totality 
of employer activities. Factors that have been con- 
sidered relevant in determining whether there has 
been good faith include an employer’s willingness to 
participate in a paragraph by paragraph discussion of 
union proposals, and his willingness to supply the 
union with information substantiating his reasons for 
rejection of their proposals. 

In the instant case, the CAB rejected on a number 
of different grounds the union’s argument that the 
mutual aid pact removed carrier incentive to bargain 
in good faith by insuring a carrier against strike losses. 
The Board observed that the terms of the agreement 
did not themselves impinge upon the carriers respon- 
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sibilities under the RLA. Further, although the agree- 
ment had been in effect during a period of strikes, the 
Board noted that the record was devoid of any show- 
ing that mutual aid payments had resulted in the 
prolongation of any dispute, and the Board said that 
the parties had not shown that the operation of the 
agreement would cause a carrier to disregard its ob- 
ligations under the law. Although the Board recog- 
nized that the mutual aid pact increased a carrier’s 
economic capacity to withstand a strike, it believed 
there were many potent economic factors that would 
become operative in the event of a strike and pro- 
vide the carriers with sufficient incentive to bargain 
in good faith. 

Although it is clear that the terms of the agreement 
do not require repudiation of good faith collective 
bargaining, the adequacy of other evidence upon 
which the Board based its decision is open to some 
question. The novelty of mutual assistance and the 
corresponding difficulty of foreseeing the different 
forms or contexts in which it may arise preclude an 
a priori judgment as to a logical connection between 
the pact and the presence or absence of good faith. 
Therefore, it would seem that the Board in the instant 
case should have examined mutual assistance in the 
context of labor-management relations in the airline 
industry to determine whether a failure to bargain in 
good faith had resulted or was likely to result from 
operation of the pact. 

Although the Board concluded that it would not 
be justified in finding that the agreement would 
constitute an impediment to good faith collective 
bargaining, it failed to mention a union charge that 
during nine months of bargaining only one carrier 
made counterproposals requested by the unions to un- 
ion demands. Since failure to make counterproposals, 
especially when requested, is usually highly sugges- 
tive of bad faith, the Board should have considered 
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whether the charges were true and, if so, whether the 
failure to make counterproposals could be attributed 
to mutual assistance. 

The Board’s conclusion that mutual assistance would 
not prolong disputes which was based on the failure 
of the record to show that the pact had had that ef- 
fect in the past, seems inadequate in the absence of 
an evidentiary examination of the collective bargain- 
ing negotiations in prior disputes during which the 
pact was in effect. While the Board is not required to 
hold an evidentiary hearing, its proceedings need not 
be solely adversarial in nature, and in the instant 
case it would have been appropriate for the Board to 
have exercised its sweeping inquisitorial powers in or- 
der to determine the validity of the unions’ charges. 

Another aspect of the pact that might have been 
investigated by the CAB was the inter-carrier negotia- 
tions leading to the signing of the pact. The tenor 
of these negotiations might have illuminated the ef- 
fect of mutual assistance on the subjective state of 
mind with which the carriers approached collective 
bargaining with the unions. 

Although the Board noted that potent economic in- 
centives would insure good faith collective bargaining 
despite the mutual aid pact, it did not adequately ex- 
amine whether such incentives actually existed. While 
the financial data obtained from the Capital strike 
did show that Capital did not earn what it would 
have earned had there been no strike, the Board failed 
to consider that the figures might also suggest that 
mutual assistance payments had so substantially re- 
duced Capital’s strike losses as to weaken considerably 
the impact of the strike. In view of the opposing in- 
ferences that can be drawn from these figures, the 
Board’s reliance on them seems misplaced. Further, 
the possibility of permanent diversion of traffic was 
apparently not evaluated by the Board in terms of 
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prior strikes that had lasted for a period sufficient 
to indicate whether such diversion is a real threat. 

In the absence of consideration of all these factors, 
the Board’s conclusion that there was nothing to show 
that the mutual aid pact did not impede good faith 
collective bargaining seems speculative and conjec- 
tural. 

2. Private enforcement of emergency board recom- 
mendations. Because the mutual aid pact covered 
strikes that were called by unions to enforce demands 
in excess of or opposed to emergency board recommen- 
dations, the unions in the instant case argued that the 
pact violated the RLA by attempting to coerce unions 
into accepting emergency board recommendations, 
which were not intended to be compulsive. The Board 
rejected this argument, and concluded, that even if it 
were assumed that the pact represented an employer 
attempt to coerce union acceptance of emergency board 
recommendations, there was no specific provision in 
the RLA prohibiting such private efforts, and there 
was no legislative history indicating that Congress in- 
tended to prohibit a mutual aid pact for such a pur- 
pose. 

Substantial legislative history indicates that Con- 
gress passed the emergency board provisions in order 
to obtain union cooperation in the voluntary procedures 
of the RLA, which Congress believed was essential to 
maintain labor stability in the railroad industry. Since 
private efforts at enforcement were apparently not 
within congressional contemplation at the time of the 
passage of the act, it is difficult to determine whether 
Congress would have considered such private coercion 
to be consistent with obtaining union cooperation in the 
functioning of the act. It would follow, therefore, that 
employer attempts at enforcement of emergency beard 
recommendations are not a basis for disapproval of the 
mutual aid pact unless they endanger this congres- 
sional purpose. Since the Board retained jurisdiction 
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over the mutual aid pact, it will be able to issue a cease 
and desist order should it at any time in the future 
find that the pact is having such an effect. 


B. The Public Interest in Stable Labor Relations in 
the Airline Industry 


The public interest requires encouragement of sound 
economic conditions in the airline industry, and the 
CAB has held that stable labor-management relations 
are prerequisite to this general stability. The Board 
also has recognized that the RLA is a congressional 
declaration of the policies and procedures through 
which labor stability is to be attained in the airline 
industry. 

In determining whether the agreement in the instant 
case was adverse to the public interest in stable labor 
relations, the Board limited itself to a consideration 
of the effect of the agreement on the statutory objec- 
tives of stability and efficiency in air transportation. 
The Board said it could not weigh the wisdom of the 
agreement as a matter of general policies as to labor 
disputes that were not directly related to the statu- 
tory objectives. Viewing the agreement in this light, 
it could not conclude that the agreement would cause 
a disparity in economic power between labor and man- 
agement that would endanger the attainment of the 
statutory objectives. 

It seems clear that the Board properly limited the 
scope of its inquiry to the effect of the agreement on 
the statutory objectives of stability and efficiency in 
the airline industry. The Board has no power to de- 
termine matters of public interest in the airline indus- 
try unless the aviation act so permits, and when 
making such a determination it must guide itself by 
the statutory definition. It would seem particularly 
inadvisable to permit the Board to perform the func- 
tion of deciding matters of general policy in the labor 
relations field. 
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However, since the RLA is the means by which Con- 
gress has sought to achieve labor stability in the air- 
line industry, the effect of the agreement on the 
policies and procedures of the RLA would seem to be 
a proper consideration in determining the effect of 
the agreement on the objectives of the aviation act. 
The board’s conclusions that the pact was not shown 
to destroy effective collective bargaining under the 
act or destroy workable labor relations in the indus- 
try, together with its earlier consideration of the RLA 
would seem to be such a determination, and the Board’s 
reservation of jurisdiction seems adequate to protect 
the public interest against future events that the 
Board would find threaten stability and efficiency in 
the industry. 


C. The Labor-Management Relations Act 

The possibility that mutual assistance could be used 
in industries covered only by the LMRA seems suf- 
ficiently great to require consideration of the validity 


of mutual assistance under certain provisions of that 
act. 

One employer weapon that bears close resemblance 
to mutual assistance is a lockout by non-struck mem- 
bers of a multi-employer bargaining unit in order to 
counter an actual or threatened strike against one em- 
ployer in the group. Both mutual assistance and the 
group lockout involve a sharing of the risks resulting 
from a strike against one employer by a group of 
employers who have a similar economic interest in the 
outcome of a dispute. Although the Supreme Court 
in one case approved an NLRB determination that 
small employers who belong to a multi-employer bar- 
gaining unit that bargains with a large union may 
combat union whipsaw tactics by locking out non- 
striking employees, the Court restricted its holding to 
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the situation in which the group lockout was used by 
small employers to protect their legitimate interest in 
preserving the integrity of a multi-employer bargain- 
ing unit that was being endangered by the whipsawing 
tactics of a large union. 

Because the impact of mutual assistance on the em- 
ployees’ right to strike is similar to the impact of the 
group lockout, the criteria applied in the lockout cases 
might also be used to determine the validity of mutual 
assistance as an employer economic weapon. How- 
ever, since application of these criteria would seem to 
require a case-by-case determination of what legiti- 
mate employer interest is enhanced by mutual assist- 
ance, and a balancing of this interest, if found to exist, 
with the employees’ right to strike, it is difficult to 
predict the validity of a mutual assistance plan apart 
from the factual context in which it arises. 

While no provision of the RLA prohibits employer 
interference with the right to strike, the RLA does 
not derogate from the employees’ right to strike after 
exhausting the procedures of the act, and it is possible 
to argue that the right to strike in an RLA industry 
would be empty if not protected from employer inter- 
ference. Although this problem was not presented to 
the CAB in the instant case, if the employees were 
found to have a right to strike protected from em- 
ployer interference, it would seem that the CAB would 
then have had to determine what legitimate employer 
interests, if any, were being enhanced by the mutual 
aid pact. Since it is difficult to conceive of any such 
employer interest, apart from a desire to lessen sub- 
stantially the impact of a strike, it would seem that 
the pact would not have been a permissible employ- 
er weapon in a situation where the right to strike is 
protected against employer interference. 
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Ill. MUTUAL ASSISTANCE AND THE 
ANTITRUST LAWS 


A. The Public Interest in the Maintenance of Com- 
petition in the Airline Industry 

In the instant case, the Board conditioned approval 
of the pact upon deletion of the clause requiring a 
struck carrier to direct to non-struck signatories as 
much of the traffic normally carried by the struck 
carrier as possible. The Board reasoned that a con- 
certed effort to shuttle traffic among a restricted 
group of carriers was repugnant to established anti- 
trust principles, and no public justification was shown 
for this restrictive provision. In addition, the Board 
believed it not to be in the public interest that the 
traveling public, unaware of alternative service, should 
be advised according to carrier contractual obligations, 
rather than passenger convenience. 

The Board was satisfied that the agreement as mod- 
ified sprang from business requirements rather than 
from an intent to monopolize. Further, the Board be- 
lieved that the operation of the agreement during the 
limited period of a strike would not seriously affect 
competition between signatory carriers and other car- 
riers, since deletion of the traffic-shuttling clause 
would prevent a lessening of competition between air 
carriers, and surface carriers could not be said to 
have been deprived of traffic that had already ex- 
pressed a preference for air service. Competition be- 
tween signatory carriers was preserved despite mutual 
assistance, in the Board’s opinion, by the commercial 
advantages of building good will and permanently 
capturing traffic diverted from the struck carrier. 


B. The Sherman Act 


Apart from the problem of under what circum- 
stances mutual assistance would advance a legitimate 
employer interest in labor relations, such assistance 
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may arise in many different forms and contexts, as 
for example, with or without such provisions as the 
traffic-shuttling clause in the instant case, and it is, 
therefore difficult to determine the effect on competi- 
tion and market conditions apart from the facts of 
each case. It would seem, however, that the basic con- 
cept of mutual assistance of providing economic help 
to a struck employer does not by itself have any di- 
rect effect upon market conditions or competition. 

One indirect effect that may result from mutual as- 
sistance is to make competitors of employers cooperat- 
ing in mutual assistance more susceptible to union 
pressure and therefore, to place them in a less ad- 
vantageous competitive position. Since the effective- 
ness of mutual assistance is proportional to the size 
of the cooperating group of employers, however, it 
is unlikely that a group would deliberately exclude 
another employer, and such an exclusion might cause 
a mutual assistance plan to be unlawful as a group 
boycott in violation of the antitrust laws. 


IV. CONCLUSIONS 


The greatest impact of the mutual aid pact may 
be to stimulate in other industries an imaginative new 
concept of self-insurance against strikes. The highly 
analogous railroad industry, whose labor problems are 
similar in many respects to those of the airlines, has 
already adopted a similar plan. Any industry in which 
a number of competitors all sell a similar product 
could also adapt mutual assistance to its own circum- 
stances. Although Six Carrier Mutual Aid Pact de- 
cided the validity of mutual assistance in the context 
of an industry subject to extensive federal regulation, 
the decision may also have an effect in future deter- 
minations of the legality of employer efforts at mutual 
assistance in other contests. 
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CRAFT SEVERANCE: THE DOCTRINE OF AMERI- 
CAN POTASH 


Condensed from 46 Virginia Law Review 756-774 (May 
1960) and printed with permission from Virginia Law 
Review. Business address: Clark Memorial Hall, Char- 
lottesville, Virginia. Single copy price, $2.00. 


American Potash & Chem. Corp., 107 N. L. R. B. 1418 
(1954). 

Where a union petitions to sever crafts or depart- 
ments from larger bargaining units the National Labor 
Relations Board has, since 1954, applied the so-called 
American Potash doctrine. Severance is appropriate 
only where a true craft group is sought, and where the 
union seeking representation is a traditional repre- 
sentative of that particular craft. Recent develop- 
ments suggest that American Potash may be approach- 
ing its end. It will be this Note’s purpose to discuss the 
history, present application, and possible future of the 
doctrine. 

Draft and department severance cases arise where 
the existing bargaining unit is a plantwide, employer, 
or other such large, industrial unit. A group of em- 
ployees in a craft or department, having common char- 
acteristics and interests different from those of most 
members, will then seek a small unit confined to their 
group in order to have more specialized representa- 
tion. The employer, favoring the established unit 
since it usually creates fewer bargaining problems, 
will be joined by an intervening union, the current 
representative of the employees, to contend that the 
smaller unit, or units, should not be severed from the 
existing one. In this manner, the Board has the task 
of deciding which unit of employees is appropriate. 
Should it find that the craft or department unit is 
appropriate, an election is held for the employees 
therein. If a majority designate the union seeking to 
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represent the craft or department, that union will be 
certified to represent the unit. If not, these employees 
remain in the established unit. 


HISTORY OF BOARD POLICIES 


Since 1935, with a basically unchanged act, the 
Board has written a series of different policies. 

Starting in 1937 with Globe Mach. & Stamping Co., 
the Board generally permitted the craft employees 
themselves to decide in separate elections whether 
they wished to be represented by a craft or industrial 
union. Two years later the Board reversed this policy 
and stated in American Can Co. that it would not 
truncate industrial units for the sake of craft units. 
In effect, craft unions under the American Can doc- 
trine were excluded from areas where industrial un- 
ions were already well entrenched. In 1944 in the 
General Electric Co. case the Board relaxed this rigid 
policy and permitted severance where the proposed 
group could show a true craft identity. After World 
War II, the Board began to grant severance elections 
where craftsmen had had no opportunity to voice 
their preference for a representative during the pre- 
ceding three or four years. This policy continued un- 
til Taft-Hartley with decreasing emphasis being placed 
on the craft’s true identity. 

Section 9(b)(2), the Taft-Hartley proviso which to- 
day governs unit determination in craft severance 
cases, precludes the Board from deciding that “any 
craft unit is inappropriate ... on the ground that a 
different unit has been established by a prior Board 
determination ...”. Although the meaning of the 
new proviso would seem clear in view of legislative 
expressions, the Board has experienced considerable 
difficulty in the formulation of its policy. 

The Board first construed the new proviso in the 
National Tube Co. case. There, in the basic steel in- 
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dustry, petitioner, an AFL union seeking a craft unit 
of bricklayers, contended that the Board was now re- 
quired to establish a separate craft unit unless the 
employees voted against it; and that the 9(b)(2) pro- 
viso removed discretion from the Board. The Board 
rejected these contentions and stated that the proviso 
imposed only the restriction that a prior Board deter- 
mination, or the past bargaining history, could not be 
the sole ground upon which a craft unit could be 
found inappropriate. Thus, these remained to be con- 
sidered as factors in determining the issue of craft 
severance. Moreover, bargaining history in the over- 
all industry concerned would be used as “weighty 
factor.” 

The Board followed National Tube in three other 
cases and closed three additional industries: basic 
aluminum, lumber and wet milling. Although craft 
unions were not being foreclosed in other industries, 
the general effect of the Board’s policy was discordant 
with the purposes of the act. In 1954 the Board de- 
cided to reappraise the whole area in American Potash 
& Chem. Corp. 

In its re-examination, the Board noted the effect of 
National Tube and found that the proviso was in fact 
designed to avoid this “inequitable” result. Flatly 
rejecting the two traditional tests, integration of opera- 
tions and past bargaining history, the Board estab- 
lished two new tests: 


We find ... that a craft group will be appro- 
priate for severance purposes in cases where a 
true craft group is sought and where, in addition, 
the union seeking to represent it is one which 
traditionally represents that craft. 


In addition, the Board set up virtually the same 
tests for severance of departments. It required strict 
proof that (1) the departmental group was function- 
ally distinct and separate, and (2) the petitioning un- 
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ion was one traditionally devoted to serving the spe- 
cial interests of the employees in question. 


APPLICATION OF THE AMERICAN POTASH 
DOCTRINE 


Two aspects of American Potash must be examined 
in light of developments which have occurred during 
the past six years: first, the requirement that the 
union representative be one which has traditionally 
represented the particular type of craft or depart- 
ment; and second, the possibility that the Board has 
stripped itself of its discretion contrary to the provi- 
sions of the act. 

Board members disagreed in the application of 
American Potash shortly after that decision. In Mills 
Indus., Inc., the petitioning union had represented all 
production and maintenance employees in a single 
bargaining unit from 1944 to 1952. In 1952, the peti- 
tioner lost an election to another union which inter- 
vened when the petitioner later sought to sever smaller 
groups from the broader unit which it had formerly 
represented. The Board, denied the request on the 
ground that the petitioner’s main interest was to util- 
ize the severance doctrine to re-establish its representa- 
tive status on a piece-meal basis rather than to 
represent the interests of the particular craft. The 
general theme of the Mills doctrine does reappear in 
later cases where petitioning unions, attempting to 
regain their former bargaining status on a piecemeal 
basis, were found not to be traditional representatives. 

The next problem to come before the Board was 
that of the newly organized union. In Friden Calculat- 
ing Mach. Co., three member majority asserted that 
the “traditional representative” test did not refer to 
the number of years a union had represented crafts- 
men, but only to the fact that the union was in reality 
a craft union. Thus, while history was one test, it 
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was by no means the exclusive test. A union newly 
organized for the sole and exclusive purpose of repre- 
senting a craft qualified as well as a much older union. 

In other cases the Board has decided that a tradi- 
tional craft union could represent a department unit. 
In A. P. Controls Corp. where a traditional craft union 
sought the severance of employees on a craft basis, 
the Board found that although these employees did 
not qualify as a true craft, they did constitute a func- 
tionally distinct, homogeneous department. Since the 
petitioning union was as well qualified to serve the 
interests of such employees severance was granted. 
Subsequently, the Board has concerned itself even less 
with this aspect of the “traditional representative” 
test. The crucial issue is whether the petitioning un- 
ion represents the special interests of the particular 
employees; not whether such union is qualified to rep- 
resent employees on a craft or departmental basis. 
Unions seeking multi-craft representation have not 
been well received by the Board. A union which his- 
torically represents a craft or departmental group and 
also represents others on occasion has a right to a 
severance election under American Potash. In another 
proceeding the Board examined an international’s con- 
stitution, an article in the official journal, and several 
contracts between locals of the international and em- 
ployers. All revealed that the international encouraged 
its locals to offer union membership to production 
workers on the theory that it would be unwise to 
separate one operation from the entire chain of pro- 
duction. On this evidence the Board dismissed the pe- 
tition for a severance election, concluding that the 
petitioner was an industrial rather than a craft union. 

Recent cases indicate that the “traditional repre- 
sentative” test as now applied stifles severance to such 
an extent that the usefulness of, and reasons for, the 
rule no longer exist. 

These cases suggest that the Board should reexam- 
ine the rationale behind the “traditional representa- 
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been dissipated by time and events. Member Rodgers 
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requirement: 
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In American Potash the Board took cognizance 
of the disruptive economic and social conditions 
that result from subdividing plantwide units into 
smaller units and weighed that consideration in 
the light of the right of employees to organize 
along craft or departmental lines. In permitting 
severance to smaller groups, the Board sought to 
strike a reasonable balance by granting sever- 
ance elections, not indiscriminately, but only when 
it was clear that the smaller groups were distinct- 
ly craft or traditionally departmental in charac- 
ter, and were sought by a union traditionally de- 
voted to their special problems. 


From this statement it can be seen that there are 
two distinct purposes for the test: to accommodate the 
special interests of crafts or departments, and to pre- 
vent the fragmentation of existing units. However, 
while the issue in any one case by necessity boils down 
to the former since it only is capable of a case-by-case 
application, the latter is in fact the essential reason 
for the rule. 

Is there any reason to retain this requirement? For 
several reasons it would seem that there is not. First, 
unions which qualify under American Potash as tra- 
ditional representatives of crafts and departments are 
not prevented from also representing industrial units. 
Yet industrial unions cannot represent crafts and de- 
partments because of the same rule. Second, newly 
formed unions fully qualify under the Friden doctrine. 
In making this modification, the Board assumed need- 
less additional burdens. In every case involving new 
unions it must now look behind the petitioner to see 
if an industrial union lurks in the background. 
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In 1955 the CIO and AFL amalgamated, and while 
member unions still vigorously compete for represen- 
tation, a greater stability has resulted. But more im- 
portant is the feeling that self-determination now 
outweighs the potential danger of disrupting indus- 
trial relations. Problems would be solved, not created, 
if the Board abandoned the requirement and permitted 
employees to have a severance election regardless of 
the nature of the petitioning union. 

Throughout the existence of the American Potash 
doctrine, the Board has been criticized for being ar- 
bitrary. The main thrust of the criticism is that the 
act directs the Board to define the appropriate unit 
in each case. Yet, under American Potash the Board 
has precluded severance elections in the four favored 
industries, while in the others it grants elections when- 
ever a traditional representative seeks to sever a true 
craft or a distinct department. The established prac- 
tice of collective bargaining in an industry and the 
degree of integration in the industry’s operations are 
not examined. Nor does the Board consider other fac- 
tors which were relevant in the past. 

The Supreme Court has permitted administrative 
agencies to proceed either by general rule or by ad 
hoe decision, whichever in their informed discretion 
seems best. Nevertheless, in September 1959, after re- 
viewing these principles, the only Court of Appeals 
to have passed on American Potash held that the 
Board was arbitrary in applying the doctrine. In this 
case, NLRB v. Pittsburgh Plate Glass Co., the court 
refused to enforce the Board’s order requiring the em- 
ployer to bargain with the petition-craft union after it 
had won a severance election. The Supreme Court de- 
nied certiorari. 

The Fourth Circuit concluded that the Board’s re- 
fusal to extend National Tube to the plate glass in- 
dustry, which on the record was as integrated as the 
four favored industries and had an established prac- 
tice of collective bargaining, was discriminatory. How- 
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ever, the court also concluded that the National Tube 
policy with respect to the four industries is based 
solely on the Board’s prior determination that in these 
industries craft representation will not be tolerated— 
a finding expressly proscribed by the 9(b) (2) proviso. 

As the court points out, the Board was created by 
Congress as an independent body presumed to possess 
expertise in the labor field. Thus, the act gave the 
Board the duty of determining the appropriate unit. 
By cutting off the four industries covered by the Na- 
tional Tube doctrine, it has decided nothing in those 
industries since American Potash. By permitting 
severance elections whenever a traditional representa- 
tive seeks a true craft or distinct department, it has 
decided nothing in the other industries except what 
factors satisfy the meaning of those terms. 

In addition, the court reasoned that the Board had 
improperly delegated unit determination to the em- 
ployees by freely granting severance elections, since 
the employees in choosing either the craft or the in- 
dustrial union are determining the appropriate unit. 
For these reasons the Fourth Circuit was perfectly 
sound in concluding that under American Potash the 
Board has stripped itself of its proper duty in viola- 
tion of the act. 

Pittsburgh Plate Glass did not discuss the crucial 
question in this area, namely what standards are to 
guide the Board in its administrative function of de- 
termining the appropriate unit. The Board had pre- 
viously decided representation cases on principles of 
general application, and the courts and Congress have 
acquiesced. The present disagreement is centered in 
that gray area where general principles become so 
constricted that they fail to satisfy the “each case” 
determination requirement. Legislative history of the 
9(b)(2) proviso indicates what while craftsmen were 
to be given greater power to organize separately, the 
Board should still retain its discretion to review all 
the facts of a case in determining the appropriate 


87 





INDUSTRIAL RELATIONS DIGEST 


unit. American Potash accomplishes the first principle 
at the expense of the second, and the Board quite 
frankly admits that its formula was formed in order 
to strike a balance for policy reasons. 

This would seem to be the fallacy of the American 
Potash doctrine. Case by case determinations prior to 
1954 did not favor crafts because great emphasis was 
placed on integration and past bargaining history. 
However, a middle ground between this approach and 
the one in American Potash did exist. By deemphasiz- 
ing those factors which tend to exclude the crafts and 
by placing greater weight in those factors which pro- 
mote the freedom of crafts to organize separately, the 
Board could realize the full measure of the act. Case 
by case determinations add to the burden of the Board 
and lessen the degree of predictability now obtained 
through a flat rule. But the Board has used this 
method before, setting up guideposts to avoid a total 
ad hoc method. 


CONCLUSION 


After certiorari was denied in Pittsburgh Plate 
Glass, the Board in E. I. du Pont de Nemours & Co. 
had to decide what effect should be given to the ad- 
verse appellate court ruling. The Board rejecting the 
du Pont case according to the rules of American Potash 
and allowed severance. Several conclusions may be 
inferred from this refusal to change policy. First, 
the du Pont decision does not represent the permanent 
attitude of the Board since it may have thought that 
the case was too weak a vehicle with which to over- 
rule a long-standing precedent. Second, since the 
Board is the agency with the burden of applying any 
new policy, it will probably be reluctant to initiate a 
case by case approach. Third, the Board must realize 
that subsequent employers, if possible, will appeal un- 
favorable decisions to the Fourth Cireuit. In fact, it 
seems certain that du Pont, which does business in 
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all circuits, will appeal to the Fourth. This means that 
the Board must live with at least one court not en- 
forcing its orders. 

Perhaps in truth the Board is playing a waiting game 
hoping that the Supreme Court will make a decisive 
ruling. If this is the case, it has abdicated its re- 
sponsibilities at a time when it should take the initia- 
tive in discarding the American Potash doctrine. The 
Board is now hiding behind the doctrine in avoidance 
of this duty. It has made no case determinations in 
four industries since 1954. In others, it has under- 
taken only to decide what is a true craft and who is 
a traditional representative. Thus, after closing off 
four industries, the American Potash doctrine permits 
the Board at best to use flat, mechanistic rules whose 
application prevents examination and consideration of 
factors which should really be determinative of the 
appropriate unit. The Board should take steps now 
to extinguish the doctrine which it created. Perhaps 
the wisest action would be to call hearings of union 
and company leaders so that in overruling American 
Potash the Board may accommodate the current de- 
sires of the interested parties within the commands of 
the act. 
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SECONDARY BOYCOTTS 


The New Hot-Cargo and Secondary-Boycott Sections: 
A Critical Analysis 


Condensed from an article by David Previant, published 
in 48 Georgetown Law Journal 346-358 (Winter 1959). 
Business address: Georgetown Law Center, 506 E. Street, 
N. W., Washington, D. C. Single copy price, $1.25. 


Reviewing the new section 8(b)(4) and newly-cre- 
ated section 8(e) of the LMRA, the article finds that 
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many questions have not been satisfactorily resolved, 
and that many new “construction and constitutional 
problems” have been created. The author is asso- 
ciated with a law firm representing the Teamsters and 
other labor organizations. 

Effect of the amendments as they may apply to in- 
ducement of supervisory employees is discussed. Also, 
the implications of the new concept injected by the 
addition of 8(b)(4)(ii) are reviewed. Much is made 
of the point that it is inaccurate and misleading to 
refer to 8(b)(4) as a secondary-boycott prohibition. 
The author notes that (A), (C) and (D) “render un- 
lawful primary strikes in support of objectives de- 
fined therein.” The exception for the garment indus- 
try “will undoubtedly evoke an earnest constitutional 
challenge.” 

One of the “most difficult” provisions of the amend- 
ments is declared to be the exception from the ban for 
“publicity, other than picketing” to advise the public 
that a product produced by an employer with whom 
the union has a dispute is being distributed by another 
employer. Consumer picketing, the author states, if 
it is to be outlawed, must be outlawed under section 
8(b) (4) (ii). He finds it difficult to assign a substan- 
tive role to the new proviso, and concludes that “peace- 
ful picketing directed only at consumers and unaccom- 
panied by other approaches to the retail establishment 
or its employees is not within the reach of the amended 
law.” 

With respect to section 8(e), four points are found 
to be “of immediate significance.” First, it applies 
only to agreements between labor organizations and 
employers. Second, the first part of section 8(e) re- 
lates only to “products” and does not include an agree- 
ment concerning itself exclusively with services. 
Third, the products must be those of another “em- 
ployer.” Finally, the section “does not appear to pro- 
hibit an agreement which protects the right of individ- 


92 





2 eee 















BIBLIOGRAPHY 


ual employees to refrain from handling or transporting 
certain products.” 

A significant aspect of the second part of section 
8(e) is that it contains a prohibition on agreements to 
“cease doing business” with any other covered person, 
but omits the term “refrain” used in the first part. 
The difference between these two is analysed care- 
fully. The author argues that “labor has not lost its 
traditional subcontracting clauses in many areas in- 
volving services,” and that an agreement that trans- 
portation should not be contracted or interlined with 
a nonunion carrier “would not be an agreement to 
cease doing business but to refrain from doing busi- 
ness.” It also appears to the author that this section 
has no effect on the negotiation of picket-line clauses 
which protect union members from discharge should 
they refuse to go through a picket line. 


COLLECTIVE BARGAINING 
Sources of Wage and Salary Data 


Condensed from an article by William G. Bowen, David 
G. Brown, and Louis A. Simpson, published in 13 Indus- 
trial and Labor Relations Review 411-419 (April 1960). 
Business address: New York State School of Industrial 
and Labor Relations, Cornell University, Ithaca, New 
York. Single copy price, $1.75. 


Professor Bowen, with the assistance of two gradu- 
ate students, has rendered a notable service by pro- 
viding a tabular catalog of significant governmental 
and private sources for wage and salary data. Column 
headings for the 35 items indicate frequency of the 
data; period covered; scope of the data in terms of 
occupations, industries and areas covered; and the 
specific source from which the data may be obtained. 
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No attempt has been made to evaluate the reliability 
of data. 


JOB MOBILITY 


Unemployment and Job Mobility 


Condensed from an article by Robert L. Stein, published 
in 83 Monthly Labor Review 350-358 (April 1960). Busi- 
ness address: United States Department of Labor, Bureau 
of Labor Statistics, Washington 25, D. C. Single copy 
price, $.55. 


Job mobility as both cause and effect of unemploy- 
ment is analyzed, using data from a 1955 Census 
Bureau survey. The author summarizes his major 
findings as follows: 


(1) Workers who had a job change during the 
year were five times as likely as other workers 
to have had some unemployment. More often than 
not, unemployment preceded job changing and 
was more important as a reason for mobility than 
as a direct effect. (2) Job shifting was found to 
be most frequent among young workers, the un- 
skilled, and those in seasonal activities such as 
agriculture and construction. These same groups 
showed the highest rates of unemployment, even 
for workers who had no job change during the 
year. (3) Voluntary job shifting in order to im- 
prove one’s status was a relatively minor source 
of unemployment in 1955. Moreover, it did not 
explain, to any significant degree, differences in 
unemployment rates among various age-sex, oc- 
cupation, and industry groups in the workforce. 
(4) The failure of manufacturing employment to 
grow as rapidly as factory output suggests that 
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these findings have special implications for fac- 
tory workers. 


EMPLOYEE TURNOVER 
Predicting Turnover of Female Office Employees 


Condensed from an article by Marvin D. Dunnette, Wayne 
K. Kirchner, James R. Erickson and Paul A. Banas, pub- 
lished in 23 Personnel Administration 45-50 (May-June 
1960). Business address: The Society for Personnel Ad- 
ministration, 715 G Street, N.W., Washington 1, D. C. 
Single copy price, $1.25. 


This article presents a short case history of the de- 
velopment and use of a weighted application blank 
for predicting turnover among female office workers 
in Minnesota Mining and Manufacturing Company. 
The authors, psychologists all, state flatly that “a 


standard and objective procedure is provided for ex- 
amining an applicant’s personal background and relat- 
ing it to possible success on the job.” 


TRADE UNION HISTORY 


A Theory of Trade Union Development: The Role of 
the “Autonomous” Workman 


Condensed from an article by Benson Soffer, published 
in 1 Labor History 141-163 (Spring 1960). Business ad- 
dress: Tamiment Institute, 7 East 15th Street, New York 
3, N. Y. Single copy price, $1.50. 


This essay in the second number of a promising new 
publication questions the traditional view that man- 
agerial workers and supervisors did not desire, and 


95 





INDUSTRIAL RELATIONS DIGEST 


could not organize, stable trade unions. Professor Sof- 
fer maintains that (1) many of the pioneer AFL un- 
ions were founded by these allegedly unorganizable 
workmen, (2) they exerted “very strong, if not domi- 
nant” influence on the structure and policies of early 
unions, and (3) their power was derived from a dual 
status as suppliers of both managerial services and 
of skilled labor. Proposals for a series of case studies 
to test the hypothesis are set forth. 














